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DEFINING THE PROBLEM AND SCOPE OF 
OVER-CRIMINALIZATION AND 
OVER-FEDERALIZATION 


FRIDAY, JUNE 14, 2013 

House of Representatives 
Over-Criminalization Task Force of 2013 
Committee on the Judiciary 
Washington, DC. 


The Subcommittee met, pursuant to call, at 9 a.m., in room 2237, 
Rayburn House Office Building, the Honorable F. James Sensen- 
brenner, Jr. (Chairman of the Task Force) presiding. 

Present: Representatives Sensenbrenner, Goodlatte, Bachus, Lab- 
rador, Holding, Scott, Conyers, Cohen, Bass, Jeffries, and Jackson 
Lee. 

Staff Present: (Majority) Robert Parmiter, Counsel; Alicia 
Church, Clerk; and (Minority) Ron LeGrand, Counsel. 

Mr. Sensenbrenner. I would like to welcome everyone to the 
first hearing of the Judiciary Committee’s Over-Criminalization 
Task Force. This is the first in a series of hearings the Task Force 
will hold on the growing problem of over-criminalization and over- 
federalization. The Crime Subcommittee had hearings in both the 
111th and 112th Congresses to resurrect important policy discus- 
sions that have been dormant for over 2 decades about the breadth 
and scope of the Federal criminal law. Our work continues today. 

The objective of today’s hearing is to define the scope of the over- 
criminalization problem. That in and of itself is a complex and 
challenging task. At present, the United States Code contains ap- 
proximately 4,500 Federal crimes, as well as innumerable regula- 
tions and rules, many of which carry severe fines and jail time for 
violations, and there is no indication that Congress is slowing 
down. 

Indeed, over the past three decades. Congress has created an av- 
erage of 500 new crimes per decade, and the Administrative Office 
of the U.S. Courts estimate that over 80,000 defendants are sen- 
tenced in Federal courts annually. Many of the crimes on the books 
are antiquated or redundant, some are poorly drafted, and some 
have not been used in the last 30 years. Moreover, many of the reg- 
ulatory crimes in the code lack any mens rea, the attempt to com- 
mit a crime. That means that an American citizen may not only be 
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unaware that he is committing a crime, but he may be held strictly 
liable for his conduct. 

In the 109th Congress, 203 bills were proposed containing some 
446 nonviolent crimes. It is hard to imagine that there still remain 
nearly 500 types of legitimate criminal conduct that Congress has 
failed to properly prohibit. Accordingly, the Task Force will exam- 
ine the types of conduct Congress has criminalized to assess sev- 
eral important issues. Should the conduct be criminal? If so, to 
what extent should it be punished? Is the offense properly written 
to distinguish criminal from lawful conduct? 

The need for reform becomes particularly apparent when you 
read the stories of well-meaning Americans whose lives have been 
turned upside down when they run afoul of an obscure Federal 
statute, rule or regulation. In Virginia, a little girl saved a wood- 
pecker from the family cat and was fined $535 because under the 
Federal Migratory Bird Act it is a crime to take or transport a 
woodpecker. In Texas, a 66-year-old retiree had his home raided by 
a SWAT team and spent almost 2 years in prison because he didn’t 
have the proper paperwork for some of his prized orchids, all of 
which were legally imported. The judge who sentenced him to pris- 
on said sometimes life hands us lemons. But the source of the sour- 
ness was the government. This Task Force is an overdue effort to 
address this problem. 

We will focus on reforms to streamline our criminal code, review- 
ing Federal laws in Title 18 to modernize our criminal code and ad- 
dressing codification of crimes outside of Title 18 that have not 
gone through the Judiciary Committee. We will examine the extent 
of the problem and make recommendations to the full Committee 
on how to effectively address these issues. 

I look forward to working with my Task Force colleagues on this 
bipartisan effort. And it is now my pleasure to recognize for his 
opening statement the Ranking Member of the Task Force, the 
gentleman from Virginia, Mr. Scott. 

Mr. Scott. Thank you, Mr. Chairman. 

Today’s hearing about over-criminalization of conduct and over- 
federalization of criminal law comes after a series of conversations 
and hearings that have taken place over the last two Confesses. 
Members of the Crime Subcommittee have met with a coalition of 
organizations, some of whose leaders are with us today. 

These and other organizations have come to Congress to seek 
consideration and review of the practice and process of enacting 
Federal criminal law, and they have come out of a concern for what 
they and many others view as an explosive rate of growth of the 
Federal criminal code. They also have questions about the wisdom 
of continued expansion of the criminal code without first taking 
time to consider and review the process by which crime legislation 
is enacted. 

Their concern is valid. The U.S. Criminal Code has dramatically 
increased in size and scope since it was last recodified about 50 
years ago. There are an estimated 4,500 Federal crimes in the code 
today, and according to a study by the Federalist Society, the num- 
ber of Federal offenses increased by about 30 percent between 1980 
and 2004. We are averaging almost one new crime a week over the 
past few decades. 
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In the top 4,500 provisions of the Federal criminal code, there 
are an estimated 300,000 or more Federal regulations that can be 
enforced with criminal penalties. Far too many of these criminal of- 
fenses and regulations lack the adequate criminal intent or mens 
rea requirement to protect the innocent. Some offenses have no in- 
tent requirement at all. 

A historic and groundbreaking joint study and report released by 
the National Association of Criminal Defense Lawyers and the 
2010 Heritage Foundation report “Without Intent” took a look at 
the Federal legislative process for non violent criminal offenses in- 
troduced in the 109th Congress. That is 2005, 2006. 

The study revealed that offenses with inadequate criminal intent 
requirements were present throughout all stages of the legislative 
process. Over 57 percent of the offenses introduced and 64 percent 
of those actually enacted into law contained inadequate criminal 
intent requirements, putting the innocent at risk of criminal pros- 
ecution. The study also commented on poor legislative craftsman- 
ship, citing legislation as being vague, far-reaching, and having in- 
adequate mens rea requirements. 

The consequence of this will lead to unjust prosecutions, convic- 
tions, and punishments, so I look forward to hearing today’s wit- 
nesses’ suggestions regarding methods of improving legislative 
draftsmanship. 

In requirements primarily a matter of State and local law over 
the past 40 years. Congress has increasingly federalized crimes al- 
ready covered by State law. Not surprising, this dual Federal/State 
prosecution authority not only creates tensions between the govern- 
ment entities, but also places an individual in an extremely nega- 
tive and precarious position of being forced with prosecution either 
at the Federal or State level. The bottom line is that an individ- 
ual’s fate has often hinged on not the actual offense, but the au- 
thority to prosecute them. It will be the challenge of this Task 
Force to explore and resolve the impact of over-federalization in the 
area of other crimes, including but not limited to such crimes as 
carjacking and drug offenses. 

An unforeseen consequence of over-criminalization and over-fed- 
eralization has been over-incarceration, with the explosion in 
growth in the U.S. prison population. The number of Federal pris- 
oners in 1980 was 25,000, but it is over 200,000 today, and it is 
this number, when added to those incarcerated in state and local 
jails and prisons, has resulted in the United States now being the 
largest incarcerator in terms of both the total number incarcerated 
and the rate of incarceration. 

In the last 30 years, we have gone from an average daily jail and 
prison incarceration level of about 500,000 to over 2 million, with 
an average incarceration rate of over 750 per 100,000 residents, a 
rate about seven times the international average. China, by con- 
trast, with three times as many people, has a total incarceration 
level of 1.5 million with a rate of about 117 per 100,000. And we 
look to minorities, it is even worse. The average lockup rate for Af- 
rican Americans is around 2,200; 10 States the rate is almost 
4,000. 

That is particularly egregious because of a report from the Pew 
Center on the States. They did research and found that any incar- 
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ceration rate over 350 per 100,000 gives diminishing returns, and 
at 500 per 100,000 actually becomes counterproductive, meaning 
that it actually generates more crime than it stops by messing up 
so many families, wasting so much money on prisons, having so 
many people in the area with criminal records. 

The work of this Task Force begins today, and it will involve 
identifying improvements in the Federal criminal code that we can 
all agree on. This work is extremely important and must be done 
correctly and effectively. It will require a major commitment of 
time and attention and must involve participants and input not 
only from Members of both parties of the House and Senate, but 
also from a diverse gathering of interested parties, including orga- 
nizations in the over-criminalization working groups and others. 

We will need the help of criminal law researchers. Federal law 
enforcement community, representatives of the judiciary, including 
the U.S. Sentencing Commission, and the Administrative Offices of 
the Courts, and other interested organizations and professionals. 
So I look forward to working with my colleagues on the Task Force 
and look forward to our witnesses today, particularly attorney Ben- 
jamin, who is one of my constituents. 

Thank you very much. 

Mr. Sensenbrenner. Thank you. 

The gentleman’s time has expired. 

The Chair recognizes the Chair of the full Committee, gentleman 
from Virginia, Mr. Goodlatte. 

Mr. Goodlatte. Thank you. Chairman Sensenbrenner. I am very 
happy to be here today at the introductory hearing for this bipar- 
tisan Over-Criminalization Task Force. Today’s hearing will afford 
members of the Task Force the opportunity to hear from a distin- 
guished panel of outside experts who have been studying this issue 
very closely for a number of years. 

The number of Federal crimes has exploded in recent decades, 
bringing the number to approximately 4,500. According to a study 
by the Federalist Society, the number of Federal criminal offenses 
grew by 30 percent between 1980 and 2004. Congress added 452 
new Federal criminal offenses between just 2000 and 2007 alone, 
which averages 56.5 new crimes per year. This pace is simply 
unsustainable. 

Perhaps more concerning than the sheer number of offenses is 
how Congress has written many of these new crimes. The recent 
growth of the Federal code in all areas of life has brought with it 
an ever-increasing labyrinth of Federal regulations, many of which 
also impose criminal penalties without a showing of mens rea or 
criminal intent. 

A troubling example of this is what happened to three-time Indy 
500 winner Bobby Unser. When snowmobiling near his home, an 
unexpected snowstorm forced Unser and a friend to seek refuge in 
a barn. While trying to escape the storm, they unwittingly went 
into a national forest wilderness area. They spent 2 days and 
nights in sub-zero weather eating snow to slake their thirst before 
being rescued. 

Following his safe return home, Unser then contacted the Forest 
Service to help retrieve his snowmobile. For his trouble, he was 
later convicted of unlawful operation of a snowmobile within a na- 
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tional forest wilderness area, which carried a maximum penalty of 
6 months in prison and a $5,000 fine. I am confident Congress 
never intended to subject someone in Unser’s situation to criminal 
liability. However, stories like this have become all too typical. 

I look forward to hearing from our witnesses today and in the 
coming months about the scope of over-criminalization and over- 
federalization and what steps this Task Force and the Judiciary 
Committee can take to address the issue. Concern for this issue is 
bipartisan and requires bipartisan perspectives. I commend all of 
my colleagues here today for your work on the Task Force, and I 
yield back the balance of my time. 

Mr. Sensenbrenner. The gentleman from Michigan, Mr. Con- 
yers, the Ranking Member of the full Committee, is recognized for 
his opening statement. 

Mr. Conyers. Mr. Chairman, everybody has said already what 
I was going to say again, so I will submit my statement for the 
record and salute the Task Force, congratulate the witnesses for 
joining us, and yield back the balance of my time. 

Mr. Sensenbrenner. Without objection, the gentleman from 
Michigan’s statement will be included in the report. And without 
objections, all Members’ opening statements will be included in the 
record at this point. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, and Ranking Member, Com- 
mittee on the Judiciary 

Unfortunately, Congress has increasingly resorted to criminalizing actions as the 
solution to various problems over the past several decades. 

There are now about 4,500 federal criminal laws. And, there are about 300,000 
federal regulations that impose federal criminal penalties, many of which lack any 
mens rea requirement. 

The breadth and scope of these laws is astounding and definitely in need of re- 
pair. 

So as the Task Force undertakes its analysis of this problem of over-criminaliza- 
tion, there are several issues it should consider. 

To begin with, the Task Force should understand the real consequences of expo- 
nentially increasing the number of criminal laws and regulations. 

By inadvertently creating a patchwork of confusing, outdated, and duplicative 
laws. Congress has also created the related problems of overcriminalization and 
overincarceration. 

For example: 

• An estimated 65 million Americans have been tarnished with a criminal 
record, according to one of our witnesses today. 

• The number of individuals currently incarcerated in our Nation exceeds 2.3 
million, which is roughly 1 out of every 99 adults. 

• And, the United States now leads the world in the rate of incarceration. Our 
incarceration rate is 7 times the international average. Indeed, some inner- 
city neighborhoods have an incarceration rate that is 40 times the inter- 
national average. 

Another focus of the Task Force should be on identifying creative and effective 
solutions, such as comprehensive, evidence-based prevention and intervention pro- 
grams for children and families at risk of coming into the criminal justice system. 

Such programs have been proven to not only to brake the cradle-to-prison cycle, 
but also greatly reduces criminal justice and social welfare costs to teixpayers. 
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For instance, the Youth PROMISE Act, authored by my colleague Rep. Robert C. 
“Bobby” Scott, is an excellent step in that direction. 

This legislation would mobilize community leaders ranging from law enforcement 
officials to educators to health and mental health agencies to social service pro- 
viders. 

Another solution would be to revise our criminal laws to limit the severity of pun- 
ishment for low-level offenses such as possession or use of drugs and to consider al- 
ternatives to mandatory minimums. 

Research has shown that strong community supervision programs for lower-risk, 
non-violent offenders can cut recidivism by as much as 30 percent. 

Mandatory sentences, long sentences for non-violent first offenses, and laws man- 
dating increased penalties for repeat offenders lead to overincarceration. 

One of the most pernicious aspects of mandatory minimums is that it deprives 
judges, the entities who have the greatest knowledge of the facts and law, of discre- 
tion and the ability to assess a particular person’s culpability. 

Finally, the Task Force should ensure that all of our criminal laws and penalties, 
be it statutory or regulatory, comply with the U.S. Constitution’s due process man- 
date. 

When good people are accused of violating laws that are vague or lack adequate 
mens rea, however, fundamental constitutional principles of fairness and due proc- 
ess are undermined. 

I am particularly concerned that some criminal laws impose strict liability stand- 
ards and that some regulations lack any mens rea requirements. 

Accordingly, I look very much forward to hearing the views of our witnesses 
today. 


Mr. Sensenbrenner. The Chair will now introduce the four wit- 
nesses. 

The first witness is the Honorable George Terwilliger, III. He is 
a partner in Morgan, Lewis’ litigation practice and co-chair of the 
White Collar Litigation and Government Investigations Practice. In 
this capacity, Mr. Terwilliger provides counsel in litigation, inter- 
nal investigations, and enforcement proceedings. He has served as 
a U.S. presidential appointee in two Administrations. He was ap- 
pointed U.S. attorney by President Ronald Reagan and served as 
deputy attorney general and acting attorney general in the George 
H.W. Bush administration. Most recently, Mr. Terwilliger was a 
partner in the white-collar practice of another international law 
firm. He received his bachelor’s degree from Seton Hall University 
and his law degree from the Antioch School of Law. 

John Malcolm is the Rule of Law Programs policy director and 
the Ed Gilbertson and Sherry Lindberg senior legal fellow in the 
Edwin Meese III Center for Judicial Studies of the Heritage Eoun- 
dation. In this capacity, he writes and speaks on a variety of law- 
related topics. Previously, he served as an assistant U.S. attorney 
in Atlanta, then as an associate independent counsel in Wash- 
ington, D.C. 

Mr. Malcolm then went on to serve as a deputy assistant attor- 
ney general in the Criminal Division of the Department of Justice. 
He was an executive vice president and director of the worldwide 
anti-piracy operations for the Motion Picture Association of Amer- 
ica and went on to serve on the faculty of Pepperdine School of Law 
as a distinguished practitioner in residence. Mr. Malcolm was most 
recently the general counsel at the U.S. Commission on Inter- 
national Religious Ereedom. He is a graduate of Columbia and 
Harvard Law School. 
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William N. Shepherd is testifying in his capacity as a member 
of the American Bar Association. He is a partner at Holland & 
Knight. In this capacity, he represents individuals and corporations 
in the State and Federal Government investigations and grand jury 
investigations. Previously, he served as a prosecutor in Miami and 
then as the statewide prosecutor of Florida. He is chair of the 
American Bar Association’s Criminal Justice Section, a member of 
its Global Anti-Corruption Task Force and a former division direc- 
tor of its White Collar Crime Division. He received both his under- 
graduate and law degrees from Georgetown. 

Steven Benjamin is president of the National Association of 
Criminal Defense Lawyers, which is a professional bar association 
founded in 1958. Its members include private criminal defense law- 
yers, public defenders. Active Duty U.S. military defense counsel, 
law professors and judges committed to preserving fairness within 
America’s criminal justice system. He is in private practice at the 
Virginia firm of Benjamin — and is it DesPortes or DesPort? 

Mr. Benjamin. DesPortes. 

Mr. Sensenbrenner. DesPortes. Okay. He served as special 
counsel to the Virginia Senate Courts of Justice, or Judiciary Com- 
mittee, and is a member of the Virginia Board of Forensic Science 
and the Virginia Indigent Defense Commission. He previously 
served as president of the Virginia Association of Criminal Defense 
Lawyers. 

So we will now proceed under the 5-minute rule. We are facing 
a very long series of votes this morning and we don’t know when 
it will start, so I will ask each of you to try and wrap it up in 
5minutes. And you all know about the green, yellow and red lights. 
Without objection, all of your full statements will be included in the 
record at the point with your verbal testimony. 

And, Mr. Terwilliger, you are first. 

TESTIMONY OF THE HONORABLE GEORGE J. TERWILLIGER, 
III, MORGAN, LEWIS & BOCKIUS LLP 

Mr. Terwilliger. Thank you, Mr. Chairman and Ranking Mem- 
ber Scott, Chairman Goodlatte and Ranking Member Mr. Conyers, 
and members of the Task Force, for having me here today and in- 
viting me to join with you in discussing the subject of over-crim- 
inalization and over-federalization. 

Mr. Sensenbrenner. Is your mike on, Mr. Terwilliger? 

Mr. Terwilliger. Yes, sir. 

Mr. Sensenbrenner. Okay. 

Mr. Terwilliger. I believe that the work of this Task Force has 
taken on even greater importance than it had when the Task Force 
was originally initiated. Recent events have vividly brought home 
to many Americans an understanding that their most fundamental 
liberties are at risk due to the overpowering and overburdening 
reach of the Federal Government establishment. 

I am not referring to the recently reported NSA counterterrorism 
programs where I recognize the unfortunate need for these pro- 
grams due to the significant terrorist threat our people face at 
home and abroad. Rather, it is something far more insidious and 
uncontrollable than NSA programs that impinge on Americans’ lib- 
erties today. The recent events concerning the reprehensible and 
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possibly thuggish conduct of the IRS is but one stark example of 
a Federal Government that reaches far too deeply and intrusively 
into the daily lives and choices of ordinary Americans. 

We have lost sight of the fact, in my view, that the purpose of 
our Constitution is not so much to establish a government as to en- 
sure that the government that we must have is never permitted to 
take any more of our personal liberties from us than is absolutely 
necessary. We are on a path that is taking us from a system of or- 
dered liberty through the rule of law to one of liberty that is only 
as extensive as government fiats allow. 

And what freedoms are in peril? They range from the most fun- 
damental of personal choices to others that standing alone may 
mean less, but considered collectively illustrate that the certain 
surrendering of personal liberty continues. 

Consider: The freedom of each individual to retain the fruits of 
his or her labor and decide how, when, and for what to use those 
funds. Instead, we have a system of taxation that takes more and 
more from a few to distribute to many. That should not be, at least 
on the present scale, a choice that is made by government. 

Liberty is further threatened because one of the results of mas- 
sive and often wasted runaway Federal spending is that the gov- 
ernment is starved for the funds to do the things that are its core 
functions and responsibilities, most especially those related to na- 
tional defense and public safety, but also including those needed to 
foster expansions of economic freedom that produces prosperity. 

The Federal leviathan even reaches into our daily life so far as 
to dictate to us when we awake in the morning, what kind of light 
bulbs may illuminate our bathroom, and how much water can flow 
through our showerhead. This would be humorous if not such a sad 
commentary on what we have allowed to evolve. 

Over-criminalization is part of this larger picture. Thus, efforts 
by Congress to get its arms around these issues, such as through 
this Task Force, are a most significant step forward. My prepared 
statement traces the origins and developments of the use of Fed- 
eral criminal law and addresses how we have strayed from its fun- 
damental purpose. But I believe the fundamental takeaway is this: 
We have lost sight of the proper use of Federal criminal law as a 
carefully applied tool to protect the means and instrumentalities of 
commerce, a goal in harmony with the principles of federalism and 
the Framer’s intent. 

I would like to leave you today with one simple idea that I think 
could be a significant step forward: We could assure ourselves that 
no person or business is ever convicted of a criminal offense unless 
a jury has determined that he, she, or it acted with criminal intent, 
and I believe this could be accomplished by writing an overriding 
provision of law that requires as an element of any offense where 
a showing of intent is not expressly required that it be proven be- 
yond a reasonable doubt that the defendant acted with a bad pur- 
pose; that is, with the intent to disobey or disregard a requirement 
of law. This could eliminate any question as to strict criminal li- 
ability offenses being actionable and would reintroduce to Federal 
criminal law the fundamental and venerated principle that a crimi- 
nal offense must include proof of intent to do a bad act. 
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Again, I thank the Chair and the Ranking Member of the Task 
Force for taking on this important work and will be pleased to an- 
swer any questions or to discuss these issues with Members or staff 
anytime. 

[The prepared statement of Mr. Terwilliger follows:] 
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Prepared Statement of 
Hon. George J. Terwilliger III 
Partner, Morgan, Lewis & Bockius LLP 

Before the 

House Committee on the Judiciary 
Over-criminalization Task Force 
Hearing on 

Defining the Problem and Scope of Over-Criminalization and Over-Federalization 
Friday, June 14, 2013 

Executive Summary 

Mr. Chairman, Ranking Member Scott, and Members of the Task Force, thank you for 
the opportunity to discuss an issue that has been an important one to me. 1 applaud the creation 
of this Task Force and would look forward to further contributing to its work. A brief summary 
of my prepared statement follows: 

• The core purpose of federal criminal law should be to protect the instrumentalities of 
commerce. This purpose is consistent with principles of federalism, the enumerated 
powers of Congress, the Founders’ intent, as well as early precedents in federal criminal 
law. 

• Over-crlminallzatlon, in my view, is defined as the process whereby criminal laws of 
general application are applied to what is otherwise legitimate activity, but activity that is 
regulated in its nature, extent and reporting to the federal government. 

• Supreme Court precedents imposing criminal liability on corporations and abandoning 
criminal intent requirements for regulatory offenses created a framework where criminal 
penalties were used to regulate otherwise legitimate conduct, rather than to protect the 
integrity of the market. 

• Asa result of this framework. Congress was freed to create the broad outlines of criminal 
liability and delegate the creation of criminal punishments to regulatory agencies under 
their rule-making authority. The result is a morass of highly technical, vague regulations 
enforced by criminal statutes of general application. 

• This framework imposes real burdens on the economy in the form of regulatory 
compliance costs and a chilling effect on entrepreneurial risk-taking. Additionally, by 
requiring companies and individuals to comply with opaque regulations under penalty of 
strict criminal liability, principles of fundamental fairness have been compromised and 
due respect for the law threatened. 

• To address one aspect of this challenge, 1 suggest omnibus legislation to require 
minimum criminal intent requirements for all mahm prohibitum offenses. Specifically, 
Congress could require that for any criminal violation where the required intent is not 
expressly stated, the government prove intentional criminal conduct, that is, that the 
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defendant acted with intent to disobey or disregard the law. Additional reforms to 
provide clarity to the law are also suggested. 

Introduction 


I will focus my comments today on the role of federal criminal law in protecting our 
markets and the impact over-criminalization has on our economy. To be certain, there is an 
appropriate role for federally-enforceable criminal statutes that is wholly consistent with the 
principles of federalism, our Constitution, and the Framers’ intent. Specifically, federal criminal 
law, including the investigation and prosecution of fraud in commercial markets, is a traditional 
and powerful tool for protecting the means and instrumentalities of commerce that are necessary 
to sound economic health. Unfortunately, the increasing reliance on federal criminal sanctions to 
regulate legitimate business activity can chill the entrepreneurial risk-taking that underlies 
economic growth and prosperity. By re-dedicating the federal criminal law to its fundamental 
purpose, it is my belief that we would create an environment that nourishes the commercial heart 
of America, promotes job creation, and secures prosperity for future generations. 

Today, I endeavor to bring to our discussion the benefit of my experience of fifteen years 
in the Department of Justice, including the privilege of serving as Deputy Attorney General, 
United States Attorney, and front-line federal prosecutor, as well as experience since in my work 
as co-chair of the White Collar Litigation and Government Investigations Practice at Morgan, 
Lewis & Bockius LLP (“Morgan Lewis”), where I advise U.S., foreign, and multinational clients 
on a variety of enforcement matters. My comments today are wholly my own, and I do not 
speak on behalf of Morgan Lewis or for any individuals or entities whom I represent. 

The Problem of Over-Criminalization 


Over-criminalization is the rare issue in which all sides can find common ground; indeed 
there is plenty to be said about the impact of a rapidly expanding federal criminal enforcement 
apparatus on our civil liberties, the disparate impact of federal criminal drug laws on certain 
minority groups, and encroachment of federal influence into areas traditionally reserved to the 
states. However, I address that aspect of over-criminalization whereby criminal laws of general 
application are applied to what is otherwise legitimate activity, but activity that is regulated in its 
nature, extent and reporting to the federal government. 

Appropriate use of federal criminal law in the commercial context should be to protect 
and preserve the means and instrumentalities of commerce. A market distorted by fraud and 
corruption cannot be a free market. Raising concerns of over-criminalization does not mean 
favoring leniency for fraudsters, hucksters, liars, cheats, and others who would abuse a free 
market system. Fraud and dishonest practices in the commercial world subvert the market and 
engender a lack of respect for the rule of law. Such transgressions deserve criminal sanctions. 

But regulating legitimate activity through criminal prosecution, particularly where in use 
of their broad discretion, prosecutors set regulatory parameters, is ill-advised. This results from 
Congress increasingly creating the broad outlines of criminal liability, and then regulators, using 
their rule-making authority to fill in the details, create a morass of dense regulations. 

Prosecutors then, interpreting the minutiae of highly technical, vague standards, can bring 
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prosecutions for crimes of general application, such as fraud and false statements, for 
transgressions of regulatory standards they establish. Tt is estimated by a number of sources that 
there are currently more than 4,000 criminal statutes on the books today, up from 165 in 1900, 
and as many as 300,000 eriminally-enforceable federal regulations, though nobody knows the 
exact number.' 

This proliferation of federal regulations has had an appreciable impact on the national 
economy. The Competitive Enterprise Institute (“CEl”) recently released the 20th edition of its 
survey of the federal regulatory environment, entitled Ten Thousand Commandments: An Annua] 
Snapshot of the Federal Regulator).' State. CEI estimates that the total cost to Americans to 
comply with federal regulations reached $1,806 trillion in 2012, equivalent to over half of federal 
spending and larger than the GDP of either Mexico or Canada.^ This figure amounts to $14,678 
per family, or 23 percent of the average household income.^ A recent Small Business 
Administration survey of the overall federal regulatory environment estimated annual regulatory 
compliance costs of $1,752 trillion in 2008.'* 

In my experience in private practice, my practice group colleagues and I advise 
companies on a variety of criminal enforcement matters, such as enforcement of and compliance 
with the Foreign Corrupt Practices Act (“FCPA”), in the context of contemplated and ongoing 
business transactions and projects. This experience allows me to confidently convey to the Task 
Force that complicated and eriminally-enforceable regulations create uncertainties that have a 
significant adverse effect on business. When confronted with opaque regulatory requirements 
that may give rise to strict criminal liability, companies too often forego opportunities, or at the 
very least expend valuable resources and delay ventures in order to address the legal risks that 
underlie entrepreneurial decision-making. It is not that the businesses and the people making 
decisions are overly risk-averse, it is that they cannot properly assess risk because regulatory and 
enforcement lines are too fuzzy. 

Examples of the trend toward regulation by criminalization abound. Environmental laws 
for instance, incorporate steep criminal penalties for failing to meet regulatory standards in 
conducting otherwise legitimate commercial activity. Polluting is legal in the United States; the 
government issues permits to allow it. Polluting too much, however, can be a felony. Some acts 
of pollution may indeed be criminal because they involve volitional and intentional acts that can 
result in foreseeable and significant harm — dumping highly toxic materials in an open field or 
waterway, for example. The federal government has a legitimate regulatory interest in such 
activity, which is appropriately enforced using criminal penalties. But the more common subject 
matter of environmental “crimes” involves the line between permitted and prohibited discharges, 


' See. e.g.. PriorUy Issues: Overcriminalization. RightOnCrime.COM, bttp:, 7www.rightOilCfinie.com/pftofiW- 
Wsncs/pTCicmiiinalizMioiiL (last visited June 10, 2013); William J. Stimtz, The Pathological Politics of Criminal 
Law, 100 Mich. L. Rev. 505, 507(2001). 

■ Clyde Wayne Crews Jr., 'len Ihousand Commandmenfs: An Annual Snapshot of the Federal Regiilatoiv State 2 
(201.1 2()lh Ann. ed.) 

Ufi 
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which can be razor thin, often expressed in parts per million, and the stuff of great debate 
between experts and scientists.’ 

Similar pitfalls await those providing goods and services under government health 
insurance programs such as Medicare and Medicaid, and those working to extract oil and natural 
gas from federal lands, among other fields. The result is notorious examples in which complex 
regulations underlie prosecutions for crimes of far-reaching scope, frequently resulting in absurd 
outcomes. 

While the literature on over-criminalization includes reference to a number of these 
cases, several of which are familiar to those of us who have studied this issue, such as Uriiled 
States v. McNab,^ the so-called “Honduran Lobsterman” case, and the repeated raids on Gibson 
Guitars’ Nashville factory for alleged violations of the Lacey Act, I will only focus on a couple 
today. One example is the 1 982 case of United States v. Hartley, in which the Eleventh Circuit 
upheld the conviction of a corporation and two of its employees for selling the military breaded 
shrimp that failed to meet certain specifications, including the amount of breading on each piece 
of shrimp.’ The defendants in that case had committed some serious criminal acts, including 
defrauding the government by altering inspection standards and changing the weights used to 
determine how much shrimp the government bought.* To be sure, these transgressions may well 
deserve criminal sanction because they involve the type of deception and dishonesty that 
traditionally characterizes criminal intent. But one must question whether the under-breading of 
shrimp — the fundamental aspect of the case — justified thirty-three counts of conspiracy, mail 
fraud, violations of the National Stolen Property Act, and the Racketeer-Influenced Corruption 
Organizations Act (“RICO”).’ 

Similarly, in United Stales v. Whiteside, the Eleventh Circuit rejected the overbroad 
application of a general criminal statute to ordinary commercial conduct.*’ The government 
accused the individual defendants of making false statements under 18 U.S.C. § 1001 in 
Medicare/Medicaid and CHAMPUS reimbursement reports, and of conspiracy to defraud the 
United States, among other offenses." The case turned on whether the defendants knowingly 
and willfully made a false statement when they filed a single report (required by regulation) 
classifying debt interest in terms of “how the debt was being used at the time of filing of the cost 
report rather than how the funds were used at the time of a loan origination.”" However, the 

.St’c, Gen. Klee. Co. v. K.K.A.., 53 F.3d 1324, 1326 (D.C. Cir. 1995) (discussing Ihe Toxic Subslances Control 
Act, which w-as concerned with the level of polvchloiinated biphenyls inside deconnnissioned electiic tiansfornieis 
in parts per million). 

33 i F.3d 1228 (llthCir. 2003). 

' Uni(ed Slates V. Harlley, 678 F.2d 961, 965-66 (llthCii'. 1982). 

^ Id. at 966. 

^ Id. Hartley was later abrogated regarding tlie applicability of the RICO statute, in tliat it involved the only 
appellate court to hold tliat a person and enterprise identified by the RICO statute could each be the same 

corporation. United Stales v. Goldin Indus., Ina, 219 F.3d 1268, 1270-71 (11th Cir. 2000). 

United States V. Whiteskky 285 F.3d 1345 (lllhCir. 2002). 

" Id. at 1350. 


'"M at 1351. 
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court found no legal authority clearly supporting the government’s interpretation of the 
regulations at issue. Instead, it noted that the experts disagreed as to the proper interpretation 
thereof, and accordingly found that the government failed to establish that the defendants’ 
interpretation of the regulations was not reasonable.'^ 

Whileside has a happy ending because the court of appeals let common sense prevail. By 
recognizing that the government’ s theory of the case was significantly flawed, the Whiteside 
court’s holding implicitly Identified and embraeed important prineiples of fundamental fairness 
and due process. As the Supreme Court has recognized, “a penal statute must define a criminal 
offense with sufficient definiteness that ordinary people can understand what conduct is 
prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement.”''* 

As the Whiteside prosecution and other cases demonstrate, however, the current state of 
play has more than economic costs. Criminal sanctions for violations of opaque regulatory 
standards offend due process principles and can engender lack of respect for the rule of law. 
While many regulatory goals enjoy widespread support and are legitimate subject matter for 
some government regulation, that alone is not a sufficient justification for resorting to criminal 
sanction to achieve them. As criminal enforcement proliferates, the impact of criminal sanctions 
is diluted; penal statutes become predominated by malum prohihitum laws and the moral force — 
and moral legitimacy — of the criminal code is undermined. Moreover, due to the practical 
reality of the new framework in which Congress merely lays the borders, the drafting of 
criminally-enforceable rules are delegated to unelected regulators and bureaucrats, raising 
concerns under separation of powers principles where the legislature defines criminal acts. 

How Did We Get Here? 


Before offering recommendations on how, in my view, some of these issues may be 
addressed, let me provide some context on how 1 believe we reached this point. A reminder of 
the evolution of the use of federal criminal law, particularly as related to commercial activity, is 
essential to appreciate and place in context the criminal regulatory regimes that face businesses 
today. 


The federal government, of course, does have a legitimate interest in regulating eonduet 
which threatens to undermine the commercial health of the country. Indeed, among the driving 
forces behind the constitutional convention was the desire to buttress the strength of the nation 
through prosperity in economic union: 

There are appearances to authorize a supposition that the adventurous spirit, 
which distinguishes the commercial character of America, has already excited 
uneasy sensations in several of the maritime powers of Europe. . . . Impressions of 


”/d. at 1352-53. 

Kolcnderv. Lawson, 46 i U.S. 352, 357 (1983); see also Raley v. Ohio, 360 U.S. 423, 438 (1959) CTa] state may 
not issue coimiiands to its citizens, under eriminal sanctions, in language so vague and undefined as to afford no fair 
warning of what conduct might transgress them.”). 
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this kind will naturally indicate the policy of fostering divisions among us, and of 
depriving us, as far as possible, of an Active Commerce in our own bottoms.*’ 

Encouraging economic prosperity was recognized by 20th century theorist Michael Novak to be 
the significant contribution of the Anglo-American system, when he stated that “[t]he invention 
of the market economy in Great Britain and the United States more profoundly revolutionized 
the world between 1800 and the present than any other single force.” 

It follows then that a core function of the federal government is to promote commerce, 
and thus a critical function of federal criminal law is to protect its means and instrumentalities. Tt 
is well accepted at this point that Congress has near-plenary authority to “regulate Commerce 
with foreign Nations, and among the several States, and with the Indian tribes.”*® Article 1, 
Section 8 also provides the means for Congress to promote commerce by, for example, providing 
the authority to make unifonn bankruptcy laws, to establish post offices and post roads, and to 
promote science and protect inventions.*' 

Congress also has the enumerated power to define andpimish specific crimes, including 
treason, counterfeiting, piracy, felonies committed on the high seas (i.e., affecting international 
trade and shipping), and offense against the laws of nations.** In other words, Congress’ 
enumerated power to pass criminal laws serves a fundamental purpose: to protect the country, 
including its channels of commerce, and to preserve the integrity of the functions of government. 
The first Congress acted on this power and enacted laws which tracked closely its enumerated 
authority by punishing treason, misprision of treason, peijury in federal court, bribery of federal 
judges, forgery of federal certificates and securities, and murder robbery, larceny and receipt of 
stolen property on federal property or on the high seas.*® 

Early criminal laws up until the early part of the 20th century followed this pattern of 
lawmaking by which the sanction of criminal laws safeguarded commerce and cleansed it if 
corruption developed. Laws enacted during this period include the False Claims Act,^° which 
was passed during the Civil War to prevent fraud by wartime profiteers and also to punish frauds 
in federal procurement; the Interstate Commerce Act;®' and the Sherman Antitrust Act,®® which 


The Federalist No. 11 (Alexaiidei Haiiiiltoii); st-t- uho The Federalist No. 12 (Alexander Hamilton) ("The 
prospeiiW of conmicrcc is now perceived and acknowledged, by all enlightened statesmen, to be the most useful as 
well as Lhe mosl productive source of national wealth; and has accordingly become a primary object of their political 
cares. By multiplying the means of gratification ... it serv es to vivirv and invigorate the cliannels of industry , and 
to make them flow with greater activity and copiousness."). 

''^U.S. Const, art. I. ^ 8. 

'"id. 

^^Id. 

' ^ See generally An Act for the Punishment of Certain Crimes Against tlie United States, ch. 9. 

All Act to Prevent and Punish Frauds upon the Govermnent of the United States, ch. 67, 12 Stat. 696 (1863) 
(ciiiTcnt version at 18 U.S.C. § 287 and 31 U.S.C. §§ 3729-3733). 

Interstate Commerce Act, ch. 104, 24 Slat. 379 (1887). 

Shcmian Antitmst Act, ch. 647, 26 Stat. 209 (1890). 
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sought to provide protection to the free market by aiming to free interstate commerce from 
anticompetitive forces. 

Similar principles undergird federal bank fraud and robbery statutes, New Deal securities 
regulations, and financial reporting laws designed to preserve market integrity and promote 
investor confidence. Even RICO has a fundamental purpose of cleansing commercial markets of 
the insidious effect of organized crime. This pattern of using federal criminal statutes for 
specific purposes to protect the means and instrumentalities of commerce was thus consistent 
with the Founders’ concern that the federal government be enabled to create and preserve 
infrastructures that would promote commerce and encourage it to flourish. 

This paradigm began to shift in the first half of the 20th century with Progressive- and 
New Deal-era reliance on the federal criminal law to regulate otherwise lawful corporate 
conduct. The opening salvo came, of all places, from the Supreme Court when it decided in 
1909 that corporations could be prosecuted for crimes by extending “a step further” to criminal 
liability principles of respondeat superior developed in tort.^^ In New York Central Htidson 
River Railroad Co. v. United States, the defendant corporation challenged the Elkins Act, which 
prohibited railroad companies from paying rebates to favored customers and expressly prohibited 
corporations from engaging in practices that would constitute criminal violations of the Act, if 
done by a natural person.^’' Recognizing that the Elkins Act was part of a growing class of 
malum prohibitum offenses, the Court concluded there was “no good reason why corporations 
may not be held responsible for and charged with the knowledge and purposes of their agents, 
acting within the authority conferred upon them .... If it were not so, many offenses might go 
unpuni shed.”^' 

It seems not an obvious choice to extend criminal liability to corporations. Civil 
remedies were available to right corporate wrongs, while the keystone criminal remedy — loss of 
liberty — is not applicable to corporations.^® Instead, the Court made a policy decision that 
regulatory violations by corporations should be criminally punished. The Court did not address, 
and therefore offered no persuasive rationale for, its abandonment of traditional notions of the 
basis for criminal responsibility in reaching the conclusion that a criminal proceeding should lie 
against an entity that is a legal fiction, incapable of forming intent or otherwise acting except 
through the conduct of real persons. 

From here things progressed quickly. In United States v. Union Supply Co.^^ the Court 
upheld an indictment of a corporation for violating a statute that applied to “persons” and lacked 
a clause explicitly applying criminal penalties to corporations, such as was present in the Elkins 
Act.^* Justice Holmes, writing for a unanimous Court, readily dismissed the defendant’s 


Avw York Centra! & Hudson River R.R. Co. v. United Slates, 212 U.S. 481, 494 (1909). 
’-ESee49U.S.C. § 11907. 

Hew York Centra! & Hudson, 212 U.S. at 494-495. 

Id. at 495-496 (discussing the fact that corporations can onlv be fined). 

”215 U.S. 50 (1909). 
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argument that the statute’s mandatory minimum prison term meant the provision could not be 
applied to corporate defendants. Justice Holmes wrote, “if we free our minds from the notion 
that criminal statutes must be construed by some artificial and conventional rule, the natural 
inference, when a statute prescribes two independent penalties, is that it means to inflict them so 
far as it can, and that, if one of them is impossible, it does not mean on that account to let the 
defendant escape.”^’’ Such expansive jurisprudence hastens the criminalization of otherwise 
legitimate corporate conduct that falls short of regulatory dictates. 

With the precedent in place, the doctrine of strict criminal liability was expanded to 
individuals, contributing further to the widespread use of criminal law as a means of regulation. 
In United States v. Batint, the Court upheld the convictions of multiple defendants under the 
Narcotics Act of 1914, which made it a crime to sell certain controlled drugs without permission 
from the Commissioner of Revenue, regardless of whether one knew the drugs were controlled. 
Recognizing the statute was a departure from the traditional requirement that scienter be proven 
as an element of every crime, the Court stated, “[mjany instances of this are found in regulatory 
measures in the exercise of what is called the police power where the emphasis of the statute 
evidently upon achievement of some social betterment rather than the punishment of the crimes 
as in cases of mala in 

Similarly in United States v. Dotterweich, the Court upheld the conviction of the 
president and general manager of the Buffalo Pharmacal Company for criminal violations of the 
Food, Drug, and Cosmetic Act for misbranding and adulterating drugs shipped in interstate 
commerce.^^ The corporation was also charged, but had been acquitted by the jury at trial. 
Although the Second Circuit had reversed Dotterweich’s conviction, the Court disagreed with 
the Second Circuit’s reading of the statute’s definition of “person” to include only the corporate 
entity . The Supreme Court, on the other hand, concluded that the statute should be read more 
broadly and treated as a “working instrument of government and not merely as a collection of 
English words ’’^'* The Court further stated that the statute at issue was part of a “familiar type of 
legislation whereby penalties serve as ejfective means of regulation”^^ Acknowledging a 
remarkable willingness to overlook basic and fundamental notions of criminal responsibility for 
legislation that “dispenses with the conventional requirement for criminal conduct — awareness 
of some wrongdoing” when the actor is “standing in responsible relation to a public danger,”^® 


Id. aL 55. 

United States v. Balint. 25S U.S. 250. 251. 253-54 (1922). 

Id at 252. 

’’ United States v. Dotterweich, 320 U.S. 277. 27S (194.3). 

United States v. Buffalo Pharmacal Co. ,131 F.2d 500, 503 (2d Cir. 1942). 
Dotterweich, 320 U.S. at 280. 

Id. at 280-281 (enipliasis added). 

Id 


9 



18 


the Court held it is “natural enough” to impose strict criminal liability on those who ship drugs in 
commerce.’’ 

Now being duly unburdened by traditional common law and constitutional principles 
relevant to use of criminal law, Congress has followed the courts’ lead and has increasingly 
relied on federal criminal law as a regulatory tool. In so doing, however. Congress has largely 
abandoned its traditional role in defining by statute what is a crime, instead enacting general 
enforcement provisions in regulatory schemes and allowing agencies to define the crimes by 
virtue of their exercise of rule making authority. Individuals and corporations must decipher 
these regulations to determine what constitutes a crime. Additionally, these regulations usually 
require regulated entities to provide information to the government, the reporting and 
certification of which can become fodder for prosecutors considering whether to bring charges 
for making false statements or concealing material information from the government. 

Recommendations for Reform 


Over-criminalization is a broad and diffuse issue, and accordingly there are a number of 
ways to attack the problem. As a general matter, in my view a concerted effort should be made 
to re-dedicate the federal criminal law to traditional principles underlying its purpose and 
fundamental fairness. To that end, requiring knowing and intentional conduct before criminal 
penalties can be imposed would be a major first step towards placing an emphasis back on 
protecting the means and instrumentalities of commerce rather than using criminal law to 
regulate, and punish, ordinary commercial activity governed by regulation. I propose three 
specific recommendations that would further this goal. 

First, we could assure ourselves that no person is ever convicted of a criminal offense 
unless a jury has determined that he or she, or it, acted with criminal intent. 1 believe this could 
be accomplished by writing an overriding provision of law that requires, as an element of any 
offense where a showing of intent is not expressly required, it be proven beyond a reasonable 
doubt that the defendant acted with the intent to disobey or disregard the law.’* This could 
eliminate any question as to strict liability criminal offenses being actionable and would 
reintroduce to all federal criminal law the fundamental and venerated principle that a criminal 
offence must include proof of mens rea. 

Second, Congress should consider long-overdue refomis to the FCPA. Although this law 
is only one of several thousand imposing criminal penalties, it presents a significant impediment 
to businesses and uncertainty in FCPA enforcement standards represents a ready example of the 
adverse affect on businesses of poorly formed statutes. Specifically, because the FCPA is largely 
enforced exclusively by the Department of Justice and Securities Exchange Commission, beyond 
the scrutiny of judicial oversight, enforcement is dependent largely on prosecutorial discretion 


Id. at 281 (quoting United State, t v. Johnson, 221 U.S. 488. 497-98 (1911) (holdii^ tlmt Narcotics Act. while 
coverii^ factual statements as to the contents of dmgs. did not apply to opinion or “mistaken praise“)). 

See, e.g., Ralzlafv. United Slates, 510 U.S. 135, 141 (1994) (citation omitted); United Stales v. Biyanl, 420 F. 2d 
1327, 1333 n.9 (D.C. Cir 1969). 
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and internal agency guidance.^’ In order to provide greater clarity to the FCPA, Congress should 
consider some of the following reforms: 

• Affirmative Defense for Adequate Procedures: Like the UK Bribery Act, the FCPA 
should include a presumption against criminal prosecution upon a showing by a 
defendant corporation that it has in place an effective compliance program, structured 
around specified standards. Such a reform would permit companies to concentrate 
resources into structuring effective compliance programs (which in turn would help assist 
in furthering the deterrent effect of the law), knowing that the efforts could help insure 
them against unforeseeable corruption risks, thus helping to spur investment in overseas 
operations and ventures. 

• Repose of Post-Acquisitiou Due Diligeuce: Congress should consider an amendment to 
the FCPA that would provide that if in a defined period after an acquisition closes, a 
company conducts a detailed compliance assessment of the acquired company’ s 
operations, promptly discloses to the government and remediates any non-compliant 
conduct discovered, the acquiring company would be immune from penalty for FCPA 
violations occurring in the acquired entity’s operations during or prior to that period. 
Because the realities of pre-acquisition due diligence do not always allow full and 
complete access to the target company’s operations records, this would incentivize and 
allow an acquiring company the opportunity to uncover issues not identified during pre- 
acquisition due diligence and to quickly and fully integrate the acquired entity into its 
compliance program. 

• Additional Reforms: Additionally, in order to promote greater clarity, Congress should 
consider amendments to the FCPA that would clarify specific ambiguous terms that have 
been the subject of much spilled ink in the academia, the FCPA bar, and before this very 
Committee. Specifically, greater clarity should be provided to the meaning of “foreign 
official” and the degree of control required of foreign governments before a state-owned 
enterprise or other foreign entity is considered an “instrumentality” of a foreign 
government. 

Greater clarity can also be provided to the meaning of “facilitation payment.” Due in part 
to the government’ s expansive definition of liability, the facilitation payment exception to 
the FCPA exists in theory, but not in practice. Many companies that discover what 
appear to be benign facilitating payments can be left paralyzed with uncertainty as to 
whether the practice violates the law. 

Finally, the Task Force should consider drafting a set of principles to which all new or 
proposed criminal sanctions are required to conform before being voted out of Committee. For 
example, these principles could express a sense that the fundamental purpose of federal criminal 
is to protect the means and instrumentalities of commerce and/or to protect the integrity of 
government operations; if a nexus to either of these requirements cannot be clearly identified, the 
proposal should be tabled. 


Re^ioiirce Giiick to [ho U.S. Foreign Corrupt Practices Act (the "Guidance “), released jointly by the Dcpaitmcnt 
of Justice and Securities Excliangc Coimnission in November 20 i2, consolidates the govciimicnts’ interpretation of 
the FCPA and its enforcement expectations and is a hclpfiil reference. However, the Guidance docs not do enough 
to significantlv reduce enrorcement uncertainty. 
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Conclusion 


In the interest of both the fair administration of justice, and in fostering an environment in 
which commercial prosperity — and its attendant blessings for all Americans — may flourish, 
Congress should consider taking affirmative steps to address the problem of over- 
criminalization. This Task Force is a very positive step forward in that process. The rapid 
expansion of the federal regulatory environment over the last half century has imposed real and 
significant costs on all Americans. That many of these regulations are criminally enforceable yet 
lack any required showing of criminal intent chills entrepreneurial risk-taking and violates 
traditional notions of fundamental fairness and due process. To be sure, criminal conduct should 
be subject to vigorous criminal enforcement, but the emphasis should be placed on protecting the 
means and instrumentalities of commerce rather than using criminal law to punish transgressions 
of regulations governing legitimate commercial activity. Entrepreneurial risk-taking — the heart 
of American commerce — can only thrive so long as it is nourished; regulation through 
criminalization undermines, rather than promotes, that commercial heart. 

Again, I thank the Chairman and Members of this Task Force and I look forward to 
answering any questions from the dais. 
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Mr. Sensenbrenner. Thank you, Mr. Terwilliger. 

Mr. Shepherd. 

TESTIMONY OF WILLIAM N. SHEPHERD, 

AMERICAN BAR ASSOCIATION (ABA) 

Mr. Shepherd. Thank you very much, sir. Mr. Chairman, Rank- 
ing Member, it is a pleasure to be here on behalf of the American 
Bar Association. I serve as chair of the American Bar Association’s 
20,000-member Criminal Justice Section, a group that is made up 
of both prosecutors and defense lawyers, judges and academics, 
who, like you in this bipartisan setting, often find themselves 

Mr. Sensenbrenner. Is the light on? 

Mr. Shepherd. I believe it is on. Oh, there we go. Thank you 
very much, sir. 

Who find ourselves, as you do, addressing these issues in a bipar- 
tisan fashion. We, from our diverse professional backgrounds, come 
to the same conclusions that you do: There are too many criminal 
laws, the enforcement of many of these laws becomes confused, and 
because of the overburdening number of laws and the strain that 
puts on our system, priorities, which we might all agree on, 
oftentime get sidetracked because of fiscal realities. 

My own practice background is that I spent 12 years as a State 
court prosecutor trying cases in courthouses in Miami and through- 
out the State of Florida. For the last 4 years of that service I had 
the opportunity to serve as Florida’s statewide prosecutor and at 
which point I spent a fair amount of time in our legislative proc- 
esses in our State legislatures. One of the issues that became ap- 
parent to us as a security threat was the growing problem of gangs 
in the State of Florida. We worked with legislative leaders to ad- 
dress some of the issues and craft new laws that would help give 
law enforcement tools they might better use to protect the citizens 
of our State. 

As that debate went on, one of the main issues became, well, Mr. 
Shepherd, if we pass some of these, it will have a significant prison 
bed impact. Well, yes, that was the goal, to have a prison bed im- 
pact as it related to serious gang violence and gang offenders. But, 
Mr. Shepherd, you don’t understand, we have a large influx of new 
inmates who are traffic offenders, not trafficking, traffic, driving of- 
fenses. And I am not trying to minimize the importance of those, 
but I think it illustrated the point that as new penalties get added 
on to new statutes, perhaps without thinking about the long-term 
impact, some of those decisions have an impact on what we would 
prioritize. 

If we are going to build prisons, certainly we would build them 
to protect our communities from violent gang offenders, and if our 
own fiscal realities have been dictated by something else, I think 
that is a prime example, on a broader spectrum, of some of the 
same issues that States are facing as you are trying to discuss 
these issues today. 

The American Bar Association has long been in favor of policies 
that would bring sensible reforms to some of the legislative issues, 
one that I will talk about as it relates to an individual case that 
I was involved in recently. In drafting an amicus brief on behalf 
of my colleague here at the National Association of Criminal De- 
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fense Lawyers, involved a commercial fisherman in Tampa who 
was prosecuted under a crime drafted by this Congress, but my 
guess would be that Congress had no idea that a post-Enron anti- 
document-shredding statute would be used to convict a man of de- 
stroying three red grouper. 

A 4-day Federal court trial resulted in his conviction for the de- 
struction of this evidence that he had been sent by the Fish and 
Game Commission to take to the port. When they came back to the 
port 3 days later to reinspect the fish, the original count of 72 re- 
flected there were now only 69 fish on the port. That case is now 
before the Court of Appeals in the 11th Circuit. 

And I am not here to argue the case, but what I am here to say 
is that the laws that you draft get applied by real people and im- 
pact real lives in ways that you may have no idea would be the ul- 
timate goal and the ultimate use as it impacts those individual peo- 
ple. If laws are important enough such that individual men should 
spend time in Federal prison, those laws should be drafted by you, 
the people in this Congress, instead of delegated to career people 
who work in agencies, who are not elected officials like yourself, 
people who have a narrow focus and perhaps don’t have a broader 
perspective that you carry with you when you come from your con- 
stituents. 

So, in concluding, I would just say that if it is important enough 
to send a man to Federal prison, it is important enough for this 
Congress to vote on it, and I think that that is an overarching issue 
that you can all address in this, and I compliment you for your 
work in this area. Thank you. 

[The prepared statement of Mr. Shepherd follows:] 
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Co- Chairman Sensenbrenner, Co-Chairman Scott, and Members of the Task Force: 

I am William Shepherd, Chair of the American Bar Association (ABA) Criminal Justice Section. 
I am pleased and honored to appear today on behalf of the ABA at the first hearing held by the 
Task Force on “Defining the Problem of Over-Criminalization and Over-Federalization.” 

The ABA, with nearly 400,000 members, commends the Task Force for holding this hearing. 

We also applaud the leadership of the Judiciary Committee, its Chairman Bob Goodlatte and 
Ranking Member John Conyers, Jr. as well as the Task Force Co-Chairs, for fostering the 
creation of this Task Force and for doing so on a bipartisan basis. 1 also want to acknowledge 
the leadership of our colleague organizations. TheNACDL, the Fleritage Foundation and the 
Federalist Society have worked tirelessly and increasingly together with us in recent years to 
bring about a broader focus on issues that the Task Force will examine over the next few months. 

The need for comprehensive review of the state of federal criminal law by the Task Force is 
clear. At every stage of the criminal justice process today - from the events preceding arrest to 
the challenges facing those re-entering the community after incarceration - serious problems 
undermine basic tenets of fairness and equity, as well as the public’s expectations for safety. The 
result is an overburdened, expensive, and often ineffective criminal justice system. 

Both over-criminalization and over-federalization lessen the value of existing important 
legislation by flooding the landscape with duplicative and overlapping statutes, making it 
impossible for the lay person to understand what is criminal and what is not. Punishment, the 
centerpiece of American criminal law, can lose its deterrent, educative, rehabilitative, and even 
retributive qualities, under the barrage of overly broad, superfluous statutes. 

Over-fetleralization 

While only a small fraction of our nation’s prosecutions are handled in federal court, the 
overwhelming number of regulations and statutes that carry criminal penalties are found on the 
federal side of the ledger. Many of these criminal violations were never passed by Congress and 
are not found in Title 18, but instead are created through the regulatory framework housed in 
federal agencies. 

The ABA has long called for more careful scrutiny and steps to reform the unchecked growth of 
federal criminal law and the attendant expansion of the federal criminal justice system. We share 
this concern for over-federalization with a wide range of organizations. 

In 1998, the American Bar Association (ABA) Task Force on the Federalization of Criminal 
Law, chaired by former Attorney General Edwin Meese, issued a report entitled “The 
Federalization of Criminal Law.” It noted that for much of our national history, the deeply 
rooted principle that the general police power resides in the states - and that federal law 
enforcement should be narrowly limited - was recognized in practice as well as in principle. At 
least until recently, the constitutional vision that the federal government should play a narrowly 
circumscribed role in defining and investigating criminal conduct was reflected in cautious 
limitation on the types of behavior that federal lawmakers addressed through criminal law. The 
ABA Task Force reached the clear conclusion that there had been significant growth (much of it 
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recent) and that a sizeable portion of new federal crime legislation dealt with localized matters 
earlier left to the states. A complex layer is being added to the overall criminal justice scheme, 
dramatically superimposing federal crimes on essentially localized conduct already criminalized 
by the states. 

The Task Force's research revealed a startling fact about the explosive growth of federal criminal 
law: More than 40% of the federal provisions enacted since the Civil War have been enacted 
since 1970. It concluded that the federalization trend presents a troubling picture with far- 
reaching consequences. It reflects a phenomenon capable of altering and undermining the careful 
decentralization of criminal law authority that has worked well for all of our constitutional 
history. It also raises questions about what kind of American criminal justice system will evolve 
if this trend continues. 

The 1998 Report noted that as the federal courts were increasingly burdened with cases 
traditionally handled in state courts the federal criminal justice system had grown in 
unprecedented scale, size and cost to fulfill new its duties. Greatly increased federal criminal 
jurisdiction led to a greatly larger federal criminal justice infrastmcture in all respects. A direct 
consequence of much concern today in a period of intense fiscal scrutiny of federal spending is 
that the greatly increased numbers of federal convictions resulting from an unprecedented 
expansion of federal criminal law has led inevitably to commensurate increases in the federal 
prison population, burdening the federal system with all the attendant consequences of such 
expansion. There is a growing consensus that the costs for maintaining the projected growth of 
the federal Bureau of Prisons budget cannot be sustained and that reform of federal criminal 
laws, particularly those governing sentencing and release from terms of imprisonment must be 
reexamined. 

Inappropriately federalized crimes cause serious problems in the administration of justice in this 
country. Even when prosecuted only occasionally, inappropriately federalized crimes threaten 
fundamental allocation of responsibility between state and federal authorities. While a single 
unsuitable proposal, intended as a well-meaning antidote for criminal ills, may be thought to do 
little damage, it is important to keep in mind the detrimental long-term effects of unwarranted 
federal intrusion. 

• It general undennines the stat-federal fabric and disrupts the important constitutional 
balance of federal and state systems. 

• It can have a detrimental impact on the state courts, state prosecutors, attorneys, and state 
investigating agents who bear the overwhelming share of responsibility for criminal law 
enforcement. 

• It has the potential to relegate the less glamorous prosecutions to the state system, 
undennine citizen perception, dissipate citizen power, and diminish citizen confidence in 
both state and local law enforcement mechanisms. 

• It creates an unhealthy concentration of policing power at the federal level. 

• It can cause an adverse impact on the federal judicial system. 

• It creates inappropriately disparate results for similarly situated defendants, depending on 
whether their essentially similar conduct is selected for federal or state prosecution. 

• It increases unreviewable federal prosecutorial discretion. 
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• It contributes, to some degree, to costly and unneeded consequences for the federal prison 
system. 

• It accumulates a large body of law that requires continually increasing and unprofitable 
Congressional attention in monitoring federal crimes and agencies. 

• It diverts Congressional attention from a needed focus on that criminal activity which, in 
practice, only federal prosecutions can address. 

• Overall, it represents an unwise allocation of scarce resources needed to meet the genuine 
issues of crime. 

Because inappropriate federalization produces insubstantial gains at the expense of important 
values, it is important to legislate, investigate and prosecute federal crimes only in circumstances 
where limited legislative time and law enforcement efforts can most realistically deal with the 
most serious problems and do so without intruding on long-standing values. Congress should 
not bring into play the federal government’s investigative power, prosecutorial discretion, 
judicial authority, and sentencing sanctions unless there is a strong reason for maldng wrongful 
conduct a federal crime - unless there is a distinct federal interest involved. 

Other observers have reported that since the 1998 report the pace of new federal criminal law has 
continued unabated. After decades of expansive federal action, experts estimate that there are 
now more than 4,,‘500 separate federal criminal statutes that are scattered throughout the federal 
code without any coherent organization. There is also widespread recognition that the result of 
decades of expansion of federal crime has resulted in the criminalization of behavior that often 
lacks criminal intent (mens rea) and would better be managed by civil fines or other non- 
criminal sanctions. 

At the ABA Criminal Justice Section 2012 Fall Conference, former Attorney General Edwin 
Meese noted that the immense number of laws are traps to the unwary, and threaten people who 
would never consider breaking the law. The sheer size of the federal criminal law is so great that 
no one has even been able to find and provide a definitive count of the thousands of statutory 
criminal offenses. In addition to the issue of size, the statutes are scattered across the United 
States Code and are near impossible to find. 

Over-criminalization 

Criminal penalties represent the ultimate intrusion on individual liberty and constitute 
“community condemnation” which justifies their imposition. This infuses a criminal penalty with 
a significance not attached to a civil penalty. The seriousness of its use with regard to any 
individual has traditionally demanded that it be utilized only when certain mental states and 
behaviors are proven. 

The effect of a mens rea requirement or guilty mind element provides an offense with its 
normative appeal: the degree of liability and punishment will be proportionate to culpability and 
limited by it. It is a fundamental principle of criminal law that, before criminal punishment can 
be imposed, the government must prove both a guilty act (actus reus) and a guilty mind (mens 
rea). 

Increasingly and in too many instances, federal and state criminal statutes do not properly define 
the mens rea or guilty mind elements of the crime. Too often, the use of a criminal sanction or 
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sanctions is applied to behavior that was formerly addressed by the civil law, through regulation. 
There are manifold examples of federal regulatory crimes that impose a criminal penalty, 
including jail or imprisonment, without a requirement of a finding of criminal intent. 

Individuals who make honest mistakes or engage in conduct that that under traditional standards 
is not sufficiently wrongful to give them notice of possible criminal responsibility are 
increasingly not protected from criminal prosecution by a prerequisite legal requirement of 
meaningful mens rea. 

The ABA Criminal Justice Section recently developed draft policy that urges governments to re- 
examine strict liability offenses to determine whether the absence of a mens rea element results 
in imposition of unwarranted punishment on defendants who lacked any culpable state of mind 
in perfonning acts that were not malum in se, to prescribe specific mens rea elements for all 
crimes other than strict liability offenses, and to assure that no strict liability crimes permit a 
convicted individual to be incarcerated. This draft policy will be voted on by the House of 
Delegates during the 201 3 ABA Annual Meeting in August. 

More broadly, the problem of over-criminalization adds to the human and societal costs of an 
overburdened criminal justice and corrections system. Over-reliance on incarceration and long 
sentences is expensive, unsafe for inmates and corrections employees alike, and unlikely to 
achieve the goal of rehabilitation. Numerous social and economic disadvantages characterize the 
vast majority of individuals who are released from prison, including poor educational attainment 
and employment histories, poor physical and mental health, and alcohol and other drug misuse. 
There are inadequate community resources for the drug addicted and those suffering from mental 
illness. Despite unprecedented numbers of people incarcerated, there are also unprecedented 
numbers of ex-offenders who are released without job skills or without treatment for substance 
abuse, who face collateral consequences of conviction that have been greatly expanded in a 
similar fashion to the federal criminal laws. It is not surprising that recidivism rates are so high. 

At year end 2011 there were 6.98 million offenders under supervision in the United States’ adult 
correctional system; 4.9 million of these individuals are on probation and parole and 2.2 million 
are incarcerated in prisons or jail. Nearly half of the prisoners in the United States have been 
incarcerated for nonviolent offenses. While these numbers reflect a 1.4% decline in the 
correctional population and a 0.9% decline in the state and federal prison population, 

California’s decline of 1 5,493 prisoners through the Public Safety Realignment plan accounted 
for more than half of the 0.9% prison population decrease. Moreover, the United States continues 
to maintain the highest rate of incarceration in the world with extreme and entrenched racial 
disparity. If current trends continue, one of every three African American males bom today can 
expect to go to prison in his lifetime, as can one of every six Latino males, compared to one in 
seventeen white males. 

Mass incarceration has come at great cost to taxpayers. State prisons hold the vast majority of 
prisoners, about 86.5% of United States prisoners. The average cost of incarcerating an 
individual in state prison for one year is $3 1, 1 16. On average, states spend roughly two and a 
half times more per prisoner than per public school pupil. In fiscal year 2012, total state 
spending on corrections, including prisons as well as probation and parole, is estimated to total 



28 


$53.3 billion. At the federal level, DOJ’s Bureau of Prisons had a fiscal year 2012 operating 
budget of about $6.6 billion — the second largest budget within DOT. Aside from the substantial 
financial burdens, there is also the damage done to the lives of those incarcerated and their 
families. Incarceration has been proven to have a negative impact on future income, employment 
prospect, and family involvement. Reducing over-criminalization saves taxpayer money and 
improves the lives of all citizens. 


1 appreciate the opportunity to share the views of the American Bar Association on these 
pressing issues. We look forward to working with the Task Force as it moves forward to combat 
the issues of over-criminalization and over-federalization. 

4c^}(c]|c4c 

For additional information on these issues, please contact Thomas Susman (202-626-3920; 
Thomas.Susman@americanbar.org), 

Director of the ABA’s Governmental Affairs Office (GAO), or Bruce Nicholson (202-662-1769, 
Bruce.Nicholson@ameticanbar.org), Senior Counsel, ABA GAO. 
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Mr. Sensenbrenner. Thank you very much. 

Mr. Malcolm. 

TESTIMONY OF JOHN G. MALCOLM, 

THE HERITAGE FOUNDATION 

Mr. Malcolm. Mr. Chairman, Members of Congress, thank you 
for providing me the opportunity to speak to you about over-crim- 
inalization, a term used to describe the overuse and misuse of 
criminal law in today’s society. In my capacity as the Rule of Law 
Programs policy director at the Heritage Foundation, I host regular 
meetings of an Overcriminalization Working Group consisting of 
several organizations from across the political spectrum. These or- 
ganizations don’t agree on very many issues but they do agree on 
this: Over-criminalization is a serious and growing problem and 
needs to be remedied. 

I have also spent much of my career as a prosecutor and a crimi- 
nal defense attorney, so I speak to you as someone as experience 
on both sides of the courtroom. For most of our Nation’s history, 
all of the crimes, and there weren’t very many of them, were 
malum in se offenses; that is, they prohibited conduct that was 
widely recognized as morally blameworthy. Today, however, buried 
within the 51 titles of the United States Code and the far more vo- 
luminous Code of Federal Regulations, there are approximately 
4,500 criminal statutes and another 300,000 or more criminal regu- 
lations, and scores more are created every year. 

Many of these laws, unfortunately, contribute to the over-crim- 
inalization problem. Many Federal criminal laws duplicate other 
existing Federal and State criminal laws. Some Federal laws in- 
crease the penalties for certain crimes without any demonstrated 
need, adding to the taxpayer’s burden. Most of these new laws, 
usually in the form of regulations, are malum prohibitum offenses, 
which are crimes only because Congress or some regulator has said 
that they are, not because they are inherently blameworthy. Unlike 
malum in se offenses which prohibit morally indefensible conduct, 
regulations actually allow conduct, but they circumscribe when, 
where, how, how often, and by whom certain conduct can be done, 
often in ways that are very hard for the nonexperts to understand. 

When criminal penalties are attached to violations of obscure 
regulations, over-criminalization problems often ensue. But there is 
an even bigger problem. Today, many criminal laws lack an ade- 
quate or any mens rea requirement, meaning that a prosecutor 
doesn’t even have to prove that the accused knew that he was vio- 
lating the law in order to convict him. Many of these so-called of- 
fenses are so arcane or incomprehensible that a reasonable person 
wouldn’t have any idea that what he was doing was a crime. 

And there are other problems, too. If somebody wanted to find 
out whether his proposed conduct was illegal, there is no conven- 
ient, easily accessible place that he could go to in order to find a 
complete list of Federal crimes. Moreover, the criminal code today 
is so vast and complex that the judges and lawyers have a lot of 
trouble discerning what is legal and what is illegal. What hope do 
ordinary citizens have? 

It is inevitable that many morally blameless individuals will end 
up committing acts that turn out to be crimes and some of them 
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will end up in prison. The Heritage Foundation just came out with 
a booklet entitled “USA vs You” that provides the stories of just a 
few unfortunate people who got cauht up in the web of over-crim- 
inalization, and there are more such stories on our Web site. When 
we divorce legal guilt from moral blame-worthiness and place ex- 
cessive reliance on criminal law to address social problems rather 
than the administrative or civil justice systems, problems occur. 
When morally blameless people unwittingly commit acts that turn 
out to be crimes and are prosecuted for those offenses, the public’s 
respect for the fairness and integrity of our criminal justice system 
is diminished, which is something that should concern everyone. 

There are a number of proposals that I would encourage you to 
consider, such as passing a default mens rea provision for crimes 
in which no mens rea has been provided and passing a law requir- 
ing the government to identify every Federal crime and to post it 
in a manner that is easily accessible to the public at no charge. I 
look forward to future hearings in which these and other proposals 
are discussed in greater detail. And with that, I would be happy 
to answer any questions you might have. 

[The prepared statement of Mr. Malcolm follows:] 
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Mr. Chairman, Mr. Ranking Member, and other Members of Congress: 

Thank you for the opportunity to speak to you today about the modern-day phenomenon 
of overcriininalization, a term used to describe the overuse and misuse of the criminal law and 
penalties. I applaud the House Judiciary Committee for establishing a Task Force designed to 
study this issue and for convening this hearing. 

My name is John Malcolm. I am the Rule of Law Programs Policy Director and the Ed 
Gilbertson and Sherry Lindberg Gilbertson Senior Legal Fellow in the Edwin Meese III Center 
for Legal and Judicial Studies at The Heritage Foundation, where I supervise Heritage’s 
Overcriminalization Project. The views I express in this testimony are my own, and should not 
be construed as representing any official position of The Heritage Foundation. 

I have also spent a good deal of my career involved in the criminal justice system — as an 
Assistant United States Attorney, an Associate Independent Counsel, a Deputy Assistant 
Attorney General in the Criminal Division at the Justice Department, and a criminal defense 
attorney. Therefore, 1 can speak to you today as someone who has experience on both sides of 
the courtroom. 

On behalf of Heritage, I host regular meetings of the Overcriminalization Worldng, 
Group consisting of organizations from across the political spectrum including, among others, 
the Manhattan Institute, the ACLU, the Federalist Society, the Vera Institute, Justice Fellowship, 
the National Association of Criminal Defense Lawyers, the Cato Institute, the American Bar 
Association, the U S. Chamber of Commerce, and Families Against Mandatory Minimums. As 
you might imagine, these organizations do not agree on very many issues, but they do agree on 
this: overcriminalization is a serious and growing problem that needs to be remedied. The 
Heritage Foundation, under the leadership of former Attorney General Ed Meese^ has also been 
writing about various facets of this problem for a long time.^ 


Why Ts Qvercrtmtnaltzattqn a Problem? 

In April 1940, Attorney General Robert Jackson addressed a room full of prosecutors. 
He told them that they were ‘'one of the most powerful peace-time forces known to our country.” 
He continued; “The prosecutor has more control over life, liberty, and reputation than any other 
person in America. His discretion is tremendous.”^ What Robert Jackson said is as true today as 
it was then, if not more so. Even the simple act of charging someone with a crime can alter that 
person’s life forever. Today, the fact of the matter is that if someone were to look hard enough, 
they’d likely discover that we’re all criminals, whether we know it or not, and regardless of 
whether we have any intent to violate the law. 

Under the common law, there were only a handful of criminal offenses, such as murder, 
rape, robbery, and arson. Each offense prohibited conduct that was widely recognized as 
morally blameworthy, so-called mcdum in se offenses. For most of our history, all the crimes in 
this country — and there weren’t many of them — were malum in se offenses. If somebody 


’ Mr. Meese is now the Ronald Reagan Distinguished Fellow Emeritus at The Heritage Foundation. 

■ A list of Heritage publieations addressing oveTeriminali/ation is attaehed as an Appendix to this testimony . 
’ See The Federal Prosecutor, available at http:Pw ww .roberrli.iachson.o rg/the- man/s]i ee chcs- 
arlicles/speechcs/srecches-bv-robcrt-h-iacksi.nihhe-fcdcTal-proscci.iior/ . 
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claimed not to know it was against the law to commit murder or robbery, it could fairly be said, 
to quote one of the great legal maxims, that “Ignorance of the law is no excuse.” If you knew 
something was morally blameworthy when you did it, it shouldn’t surprise you to discover it was 
a crime too. 

Today, however, buried within the 51 titles of the United States Code and the far more 
voluminous Code of Federal Regulations, there are approximately 4,500 statutes and another 
300,000 (or more) implementing regulations with potential criminal penalties for violations."* 
There are so many criminal laws and regulations, in fact, that nobody really knows how many 
there are, with scores more being created every year. And that’s just federal offenses. Every 
new law gives prosecutors more power, and many of these laws, unfortunately, contribute to the 
overcriminalization problem. 

Many federal laws are duplicative of other federal laws. For example, given the 
ubiquitous use of the mail and telecommunications facilities, the federal mail and wire fraud 
statutes* can be used by federal prosecutors to reach almost any fraud scheme one could imagine, 
including many garden-variety schemes that could easily be handled by state authorities. 
Nonetheless, despite the existence of these two broad statutes, there are dozens of other federal 
fraud laws focused on different regulatory fields.*' 

And many federal laws duplicate state criminal laws. If something is already a state 
crime, unless there is some unique federal interest or expertise involved, there should be no 
reason to make the same conduct a federal offense just because a horrific crime is committed that 
leads to sensationalistic headlines. 

Other statutes increase the penalties for crimes, adding to taxpayers’ burden, without any 
demonstrated need to impose an additional punishment on the offender. 

While these are serious problems, perhaps the most fundamental problem caused by 
overcriminalization is the fact that the average person no longer has fair notice of what the 
criminal code makes an offense. It is an elementary principle of criminal and constitutional law 
that the government must provide everyone with notice of what the penal code outlaws. 

Many, if not most, of these new laws are mahim prohibitum offenses, which on their face 
do not violate any moral code. They are only offenses because Congress has said they are, not 
because they are inherently blameworthy. These laws and regulations touch nearly every aspect 
of our lives — the food we eat, the property we own, how we run our businesses, and many of 
our routine activities. 


^ Sue. e.g., ,Tohn Baker, ,Tr., Revisiting the Explosive Growth oj Federal Crimes, The Heritage Foundation, Legal 
Memorandum No. 26 (Jime 16, 2008); Jolm C. Coffee, ,Tr., Does "UnUmfitl’’ Mean ’’Criminal’’? Rejections on the 
Disappearing Tort/C rime Distinction in American Lawr 71 B t J T, Rev 193, 216 (1991) 

*18 U.S.C. §§ 1.341 & 1.34.3. 

‘‘See, e.g., STUART P. (IRHKN, I.YING, CHHATING, AND STHAI.ING: A MORAL THHORY OF W'Hn'H- 
COLLAR CT^ML 152 (2006) (''Under American federal law. for example, there are now dozens of statutoiy 
provisions that criminalize offenses such as mail fraud, wire fraud, bank fraud, healtli care fraud, tax fraud, 
computer fraud, securities fi'aud, bankruptcy fraud, accounting fraud, and conspiracy to defraud the government. ”); 
William J. Stunt/, Self-Defeating, Crimes, 86 VA. I.. RHV. 1871, 1881 (2000)("Thc federal criminal code contains 
over tlmee himdred separate fraud and misrepresentation offenses, some of which cover not just lies but 
concealmenl. and many of which do not require that the false or misleading stalemenl be material to anything.”). 
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Unlike malum in sc offenses, these regulations do not prohibit morally indefensible 
conduct. Regulations allow conduct, but they circumscribe — often in ways that are very hard for 
the non-expert to understand — when, where, how, how often, and by whom certain conduct can 
be done. When criminal penalties are attached to violations of obscure regulations, 
overcriminalization problems often ensue. 

But there’s an even bigger problem. It used to be the case that, before somebody could 
be convicted of a crime, a prosecutor would have to prove that the defendant committed some act 
that constituted a crime (the aclus reus) and that he did so knowing that he was violating the law 
and therefore had a “guilty mind” (the mens red). So, for example, to convict a person of 
murder, a prosecutor must prove the accused ( I ) caused the death of the victim, and (2) intended 
to kill or cause serious bodily injury to the victim. Only when an actus reus and a metis rea 
coincided could a person be convicted for his conduct, providing protection against criminal 
liability for unknowing or unblameworthy conduct. 

Today, many criminal laws lack an adequate (or any) mens rea requirement — meaning 
that a prosecutor does not even have to prove that the accused knew he was violating a law in 
order to convict him. Innocent mistakes or accidents are transformed into crimes. For example, 
to convict someone of violating the Clean Water Act, a prosecutor only has to show that the 
accused committed the physical acts which constitute the violation, regardless of that 
individual’s knowledge of the law or intent to violate the law. Many of these “offenses” are so 
arcane or incomprehensible that a reasonable person would not know that what he was doing 
was, in fact, a crime. 

And there’s another problem. If somebody wanted to find out what was legal and illegal, 
there is no conveniently accessible place to go that has a complete list of federal crimes. The 
best you could do is to read through the entirety of the massive federal code and the even more 
massive code of federal regulations — that is, if you had the time and the ability to understand 
what you were reading. And even that might not be enough! For example, under some laws, 
such as the Lacey Act, it may be a criminal violation in this country to do something in a manner 
that violates another country’s laws. 

The criminal code today is so vast, and some of the criminal statutes and regulatory 
crimes are so complex, that even judges and lawyers have a lot of trouble discerning what 
conduct is illegal. So what hope do ordinary citizens have? The best that most people who want 
to stay out of trouble can do is to proceed cautiously and hope for the best. For some, that’s not 
good enough. 


For Whom Is Overcriminalizatioin a Problem? 

The size and complexity of today’s laws, along with the absence of a usable yardstick to 
guide non-lawyers, mean that morally blameless patties inevitably, but unwittingly, will commit 
some acts that turn out to be crimes and, as a result, could wind up in prison. While 
overcriminalization is certainly a problem for corporations, it is important to remember that this 
problem can, and frequently does, ruin the lives of ordinary persons. 

Abner Schoenwetter spent six years in a federal prison for importing Honduran lobsters that 
were packed in plastic bags rather than cardboard boxes and for supposedly violating a 
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Honduran regulation (later declared invalid by the Honduran Attorney General) that made his 
lobsters marginally too small.’ 

The federal government pursued a criminal investigation of the Gibson Guitar Company for 
importing wood for guitar frets allegedly exported illegally from India and Madagascar in 
violation of those nations’ laws — which, in the case of Madagascar, were not even written in 
English. In other words, the federal government claimed that Gibson was guilty of 
a federal crime because it did not know the law of a foreign nation 

Steven and Cornelia loyce Kinder, who own a caviar business in Kentucky, were charged by 
the federal government for reporting that all of their caviar had been harvested from Kentucky 
waters when, in fact, some of their caviar had been harvested from adjoining Ohio waters.’ 

Lawrence Lewis, a man who worked his way up from humble beginnings to become the head 
engineer at a military retirement home, was charged with a felony and pleaded guilty to a 
misdemeanor for following the procedure he had been instructed to use (and which had been 
used for years) to clean up accidental toilet overflows which wound up, unbeknownst to Lewis, 
in a small creek that flows into the Potomac River.*’ 

The Heritage Foundation, along with several of our coalition partners, has just published 
a booklet entitled “USA vs. You” that outlines the tragic stories of several morally blameless 
individuals who got caught in the web of overcriminalization. For those interested in obtaining a 
copy of this booklet and in reading other overcriminalization stories, 1 would invite you to go to 
www.USAvsYOU.com. 


Why Reiving on Prosecutorial Discretion is Not Enough 

The frequent retort of prosecutors to the overcriminalization problem is that they are very 
busy people and that we can “trust them” to decide which cases to prosecute and which to reject 
when it comes to enforcing vague laws. 1 know this argument very well because 1 used to make 
it myself Upon reflection, though, I have come to believe that this is argument is wrong, not 
because most prosecutors are untrustworthy, but because it is fundamentally unfair and 
undermines the very foundations of our legal system. It is not part of a prosecutor’s 
constitutional function to draw the line between lawful and unlawful conduct. That is the job of 
the legislature, and the prosecutor is hardly a disinterested player in the process. 

Most prosecutors are people of good will, but as is the case in any profession, there are 
good ones and bad ones. Some, fortunately very few, may be prejudiced against a particular 
group or individual. Some prosecutors are ambitious and might see some personal advantage in 


' .S>t' United States v. McNab. 331 F.3d 122S ( 1 1th Cir. 2U(J3 ). discussed m detail m Chapter 1 of One Nation, 

Under Arrest: How Crazv Laws. Rogue Prosecutors, and .Activist .Judges Threaten Your laherly (2013). To see a 
video about this story, go to hUji i'v ‘^12’ b''® C 

^ See Daniel Dew & Gawiel Swerhng, DUJ Bullies Gibson into Submission: Will Congress Allow this to Happen 
Again?, The Heritage Foundation. The Foundry' (Aug. 7. 2(J12). available at }ii:tp:/.'bjog.heritagc.org/20 12,''08/07/doi - 
buili es-gibsoi i-into-s' ubniif n-u i -v il l-LCuign ss- dlon -this-tG -haL’p eii-.ig.ai L ' 

^ See The Great Kentucky Caviar Criminal Caper Comes To An End In Ohio, Forbes (Jan. 18, 2012), available at 
http://\v\vvv.rorbes. com/si tcs/bil]singcr/2()l 2/01 /I S/tbc-great-kentucky-caviar-criminal-capcr-comcs-to-an-cnd-in- 
Ohio/. 

Sec Gary Fields & Jolm R. Frashvvillcr, A Sewage Blunder hams Engineer a Criminal Record, Wall Si. J., Dec. 

12. 201 1. To see a video about this stort’. go to http wwv\ \oiittibe.coni/watch?v=CqEtlp0x50s. 
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pursuing a questionable prosecution against a big company or an infamous person. There are, 
after all, many incentives for prosecutors to bring charges, and very few not to bring charges. 
Prosecutors get public kudos for bringing cases. They rarely get praised for declining to 
prosecute a case. Some might succumb to pressure from law enforcement officers, who may 
have spent a lot of time investigating a case, to find some charge to file to justify that effort, even 
when doing so is unfair and unjust. And some might simply have bad judgment or be mistaken 
about what a vague law really means. 

Whatever the reason, when you boil it down, the government’s “trust us” argument asks 
the public to bear the risk that prosecutors might not always do the right thing. This should not 
be permitted in a system that is premised on being a government of laws, and not men. 

As a former prosecutor, I do not mean to denigrate the motives or integrity of the many 
dedicated public servants who endeavor to keep us safe and to uphold the rule of law. Much of 
the blame for this problem lies at Congress’s doorstep for passing vague statutes and for 
empowering unelected bureaucrats to promulgate nebulous regulations enforced with criminal 
penalties." However, when law enforcement officials investigate and prosecute otherwise law- 
abiding people for “crimes” that no reasonable person would have known was a crime, they do 
more harm than good. 


An Agenda To Address Overcriminalization 

These are the kinds of problems that occur when we divorce legal guilt from moral 
blameworthiness and place excessive reliance on criminal law, rather than the administrative or 
civil justice systems, to address social problems. On behalf of my colleagues at The Heritage 
Foundation, I look forward to working with the members of this Task Force toward devising 
creative ways to address this problem. There are a number of proposals that we are anxious to 
discuss with you, such as having Congress pass a default mens rea provision for crimes in which 
no mens rea has been provided unless Congress manifests its clear intent to enact a strict liability 
offense, passing a law requiring the government to identify every federal statute and regulation 
that contains a criminal provision and to post it in a manner that is easily accessible to the public 
without charge, and amending or repealing statutes such as the Lacey Act that criminalize 
violations of foreign law. 

The notion that a crime ought to involve a purposeful culpable intent has a solid historical 
grounding. In 1952, Robert Jackson, now a Supreme Court Justice, wrote in Morissetle v. United 
Slates'. “The contention that an injury can amount to a crime only when inflicted by intention is 
no provincial or transient notion. It is as universal and persistent in mature systems of law as 
belief in freedom of the human will and a consequent ability and duty of the normal individual to 
choose between good and evil.”" 

Honest mistakes should not result in prison time. Absent extraordinary circumstances, 
criminal laws should require proof beyond a reasonable doubt that the person acted with the 
intent to violate the law. When morally blameless people unwittingly commit acts that turn out 
to be crimes and are prosecuted for those offenses, not only are the lives of the accused adversely 


" To see a "checldist” of questions Tliat federal legislator's ought To ask Themselves when contemplating enacting a 
new federal crinre, go to hllp://ilrf_irrcdia.s3.ainazonavvs.com/2013/pdl7CriirrinalLa\vCheckhsi.pdf. 

' ^ Morissette v. United States, 342 LI. S. 246. 250 (1952) 
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impacted, perhaps irreparably, but the public’s respect for the fairness and integrity of our 
criminal justice system is diminished, which is something that should concern everyone. 

1 thank you for inviting me here today. I look forward to future hearings in which some 
of these proposals are discussed in greater detail. With that, I would be happy to answer any 
questions you may have. 
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Mr. Sensenbrenner. Thank you very much. 

Mr. Benjamin. 

TESTIMONY OF STEVEN D. BENJAMIN, 

NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS 

Mr. Benjamin. Thank you, Mr. Chairman and Ranking Member 
Scott. My name is Steve Benjamin, and I am the president of the 
National Association of Criminal Defense Lawyers, and on behalf 
of NACDL, I commend the House Judiciary Committee for estab- 
lishing this Over-Criminalization Task Force. 

As a practitioner from the Commonwealth of Virginia, I am per- 
sonally grateful for the leadership and support of two Members 
from my own congressional delegation. Judiciary Committee Chair 
Goodlatte and Task Force Ranking Member Scott, whose work on 
this critical issue demonstrates that the danger of over-criminaliza- 
tion transcends the traditional ideological divide. 

The problem you confront is not abstract or theoretical. Over- 
criminalization directly impacts commerce, free enterprise, and in- 
novation. But it is not just a problem with white-collar implica- 
tions. It encompasses policies and practices that affect every person 
in society, and in my written testimony I have provided numerous 
examples. The fact is we have become addicted to the use of crimi- 
nal law as a blunt instrument to control social and economic behav- 
ior. As a result of over-criminalization, the United States has more 
prisoners than any Nation on Earth, and an estimated 65 million 
Americans are now stigmatized by a criminal conviction and the 
collateral consequences that increasingly result. 

This is not because we are a country of lawbreakers or criminals. 
It is because we use the Federal criminal law for regulatory pur- 
poses far beyond the traditional purpose, exercised historically at 
the State level, of deterring and punishing criminal conduct. 

A fundamental question before this Task Force is whether the 
body of Federal crimes should continue to expand, and to answer 
this question requires acknowledgement that where Congress has 
created new crimes, it has done so poorly and without regard for 
whether those new crimes reach conduct that represents genuinely 
bad behavior. Congress often fails to speak clearly and with the 
necessary specificity when legislating criminal offenses, instead en- 
acting overly expansive and poorly defined criminal laws, which 
lack clear requirements of criminal intent. With rare exception, the 
government should not be allowed to punish a person without hav- 
ing to prove he acted with wrongful intent. When the average cit- 
izen cannot determine what constitutes unlawful activity in order 
to conform her conduct to the law, that is unfairness in its most 
basic form. 

Further, Congress often delegates its criminal lawmaking au- 
thority to executive branch agencies and officials. Regulatory agen- 
cies are empowered to unilaterally enact massive criminal provi- 
sions with little oversight. As a result, the legislative branch has 
ceded the ability to limit the weighty economic, social, and indi- 
vidual costs of the entire criminal justice system. Poorly written 
laws and weak intent standards have jeopardized the fundamental 
protection of a trial. Unlimited discretion over charging decisions 
combined with mandatory minimum sentences and high sentencing 
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guidelines afford prosecutors the power to deter the accused from 
asserting their innocence or attesting new laws before a jury of 
their peers. Rarely will the right to trial justify the risk of a harsh 
sentence if a more favorable plea agreement can be struck. 

Lastly, overly broad laws combined with weak intent require- 
ments allow the criminal law to be improperly used to pursue what 
otherwise would be resolved by civil claims or penalty. Both gov- 
ernment and corporate entities resort to the threat of criminal 
sanction to extract civil judgments and forfeitures, eliminate com- 
petitors, and improperly control behavior. 

Of special concern to NACDL is the fact that the government’s 
expenditure on Federal law enforcement significantly outpaces its 
spending on the defense function. It is inexcusable that during this 
50th anniversary of Gideon v. Wainwright and the right to counsel 
our indigent defense system is in crisis. That crisis has long af- 
flicted the States, but now budget cuts imperil the Federal indigent 
defense system even as resources for the prosecutorial function flow 
unabated. This imbalance imperils the integrity of the criminal jus- 
tice system. 

To conclude, we encourage this Task Force to consider the pas- 
sage of a law that would apply a criminal intent requirement by 
default to laws that lack one. And while the enactment of criminal 
penalties does have a certain allure, the true and tremendous cost 
of doing so means that an assessment of impact should be a condi- 
tion of enactment. 

The position of NACDL and its purpose in testifying here today 
is clear: The criminal defense lawyers of this Nation value and seek 
a criminal justice policy for America that ensures fairness, due 
process, and the equal protection of the law while providing com- 
passion for the victims and witnesses of crime, the protection of the 
innocent, and the just punishment of the guilty. We are inspired 
by your bipartisan efforts and will support and assist you however 
we can. 

[The prepared statement of Mr. Benjamin follows:] 
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My name is Steve Benjamin, and 1 am the President of the National Association of 
Criminal Defense Lawyers (NACDL). On behalf of NACDL, I commend the House Judiciary 
Committee for establishing the Overcriminalization Task Force to review and propose possible 
solutions to our country’s serious problem of overcriminalization. Because NACDL represents 
the national criminal defense bar in all of its diversity, both in membership and beliefs, it is 
meaningful that this Task Force represents a bipartisan effort to address the problem at hand. As 
a practitioner from the Commonwealth of Virginia, I am personally grateful for the leadership 
and support of two members from my own Congressional delegation. Judiciary Committee Chair 
Goodlatte and Task Force Ranking Member Scott, whose work on this critical issue 
demonstrates, yet again, that the danger of overcriminalization transcends any ideological divide. 

NACDL is also grateful for the opportunity to share our expertise and perspective with 
the Task Force today. As the Task Force embarks on this important and unprecedented project, 
NACDL urges you to view the problem expansively. Overcriminalization in America has a 
direct impact on commerce, free enterprise, and innovation, but it is not solely a white collar 
problem. It embraces policies and practices that affect every person in society. Thus, NACDL 
urges the Task Force to take this opportunity to consider major systemic reform. This problem is 
not abstract or theoretical — at this very moment we are living with the consequences of a 
misguided public infatuation with the use of criminal law as a massive tool of social and 
economic control. That infatuation has left the United States with more prisoners than any other 
nation on earth, an estimated 65 million Americans marred by a criminal record, and billions of 
dollars unnecessarily diverted from core functions and responsibilities of government.* 

The dynamic between overcriminalization and overincarceration cannot be ignored. 
Each comes at substantial cost — whether directly through expenditures on courts, prosecutors, 
and prisons, or indirectly as a financial burden on our citizens, businesses, and economy created 
by the threat of the criminal sanction and the uncertainty such a threat creates. When combined, 
however, the costs of overcriminalization and overincarceration are a tremendous weight on our 
society as a whole. This weight is unsustainable morally, as well as financially. Therefore, the 
fundamental question that this Task Force must address is whether the federal criminal law 
should be an endlessly expansive universe, or whether it is time to return to the fundamental 
principle that the use of the criminal law is essentially a state function limited to addressing 
genuinely bad behavior. 


’ Michelle Natividad Rodriguez and Maurice Emsellem, 65 Million “NoodNot Apply” The Case for Refbnning 
Criminal Background Checks for Employment (The National Employment Law Project) (March 2011) entailable at 
hUp://www.nelp.org/page/-/65_Million_ikeed_NoM4pply.pdf?nocdn-l (Iasi visited June 11, 2013) 
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I. Introduction 

Overcriminalization should concern — if not frighten — each and every person in the 
United States. In 1998, the American Bar Association’s Task Force on the Federalization of 
Crime described the federal criminal law as being so large that there existed “no conveniently 
accessible, complete list of federal crimes.” As of 2003, over 4,000 oft'enses carried criminal 
penalties in the United States Code." By 2008, that number had increased to over 4,450, In 
addition, it is estimated that there are at least 10,000, and possibly as many as 300,000, federal 
regulations that can be enforced criminally.'^ Enforcement of this monstrous criminal code has 
resulted in a backlogged judiciary, overflowing prisons, and the incarceration of innocent 
individuals who plead guilty to avoid the draconian sentences that prosecutors often seek when 
individuals assert their right to trial. Enforcement of this inefficient and ineffective scheme is, of 
course, at tremendous taxpayer expense. 

At its core, the problem the Task Force will explore is a criminal regime that is an affront 
to the most fundamental notions of fairness, with profound implications for the average person. 
In its current state, our criminal justice system too frequently prosecutes crimes and imposes 
sentences without ample justification. As Harvard Professor Herbert Wechsler put it, criminal 
law “governs the strongest force that we permit official agencies to bring to bear on 
individuals.”^ A governmental power without limits is a formula for abuse and injustice. As 
citizens, we rely on our constitutional rights, the separation of powers among the three branches 
of government, and the division of power between the state and national governments, to check 
otherwise unrestrained government power. When Congress disregards these constitutional and 
prudential limits by resorting to unnecessary criminalization, and criminalization without 
adherence to fundamental principles, it is abusing our government’s greatest power. 

The harm of overcriminalization does more than injure an individual defendant; it 
damages our criminal justice system and society as a whole. Although this harm is amplified by 
the Executive and Judicial branches, as discussed by NACDL’s joint report with the Heritage 
Foundation, ^‘'WithouT Intent: How Congress Is Eroding the Criminal Intent Requirement in 


^ Jolm S. Baker. Jr., The Federalist Soc'y for Law & Pub. Policy Studies. Measuring, the Explosive Growth of 
Federal Crime Legislation (2004). at 3. available at http://www.fed-soc.org/doclib/20070404_crimreportfinal.pdf 
(last visited June 1 1. 2013), 

^ John S. Baker. Jr,, Revisiiing the Explosive Growth of Federal Crimes., The Hcriiage Foundaiion Legal 
Memorandum No. 26. June 16. 2008, available at http://www,heritage,org/Researeh/LegalTssues/liTi26,cfm (last 
visited June 1 1. 2013). 

Taslc Foree on Federalization of Criminal Law, Criminal Justice Section, Am, Bar AssTi, The Federalization of 
Criminal Law. at 9 n. 1 1, app. C (1998). 

Herbert Wechsler, The Challenge ofaModelPenalCode, 65 Harv, L, Rev, 1097, 1098 (1952). 
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Federal Law” the problem originates through systematic failures in the legislative process/’ 
And, just as the problem begins with Congress, so must any meaningful reform. We simply 
cannot continue an unnecessary race to expand the criminal law or remain passive as it snowballs 
beyond control. The creation of this Task Force and the commencement of these hearings 
evidence recognition of this mandate and a commitment to reform. 

11. Defining Overcriminalization: A Problem At Every Stage of the Criminal 
Process 

The harm of overcriminalization exists at every stage of the criminal process. While it can 
take many forms, overcriminalization most frequently occurs through (i) the ambiguous 
criminalization of conduct without meaningful definition or limitation, (ii) the enactment of 
criminal statutes that lack a meaningful criminal intent (or mem rea) requirement, (iii) the 
imposition of vicarious liability for the acts of others with insufficient evidence of personal 
awareness or neglect, (iv) the expansion of criminal law into areas of the law traditionally 
reserved for regulatory and civil enforcement agencies, (v) the federalization of crimes 
traditionally reserved for state jurisdiction, (vi) the creation of mandatory minimum sentences 
that frequently bear no relation to the wrongfulness or harm of the underlying crime, and (vii) the 
adoption of duplicative and overlapping statutes. These problems are reflected in federal 
dockets across the nation. 

A. Poor Legislative Draftsmanship 

When tort or other civil laws are vague, unclear, or confusing, substantial consequences 
can result. But those consequences generally are monetary. When the criminal laws are vague, 
unclear, or confusing, the consequences are dire. Where Congress fails to speak clearly and to 
legislate criminal offenses with the necessary specificity, it creates governmental authority to 
deprive people of their physical freedom and personal liberty for conduct they neither could nor 
did know was a crime. This failure in simple draftsmanship endangers the freedom of well- 
meaning, law-abiding individuals, and it creates substantial uncertainty for the business 
community and an environment ripe for selective or misguided prosecution. 

Consider, for example, the Foreign Corrupt Practices Act (FCPA) and the risk it poses for 
legitimate businesses and the people who work for them.^ The purpose of the FCPA — to deter 
and redress bribery and corruption worldwide — is laudable, but its overly broad language has 
created an enforcement climate where the statute means whatever the government says it means. 

Brian W. Walsh & Tiffany M. Joslyn. Without Intent: How Congress Is Eroding the Criminal Intent Requirement 
In Federal Law (The Heritage Foundation and National Association of Criminal Defense Lawyers) (2010) assailable 
at www.nacdl.orgAvithoutintent (last visited June 1 1, 2013) (hereinafter "Without Intent Report”). 

’ Foreign Corrupt Practices Act of 1977, 15 U.S.C. § 78dd-l et seq. (2013) (hereinafter "FCPA”). 
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Despite its more than 30-year history, published judicial decisions interpreting the FCPA are 
sparse, because enforcement has largely focused on corporations unwilling to undertake the life- 
or-death risk inherent in the defense of a felony criminal case. Further evidence of this point 
came last fall when, after significant pressure, the Department of Justice (DOJ) and Securities 
and Exchange Commission (SEC) issued a 120-page guide on the government's interpretation of 
the FCPA.^ While this guidance is certainly helpful to companies and individuals seeking to 
comply with the current enforcement regimes, the manual sets forth untested legal theories. 
Because the statutory language does not provide all of the answers to the questions that its broad 
language permits, the enforcers of the law are left to “fill in the blanks." And because the 
document is not legally binding, it affords no reliable protection from prosecution even if a 
regulated person or entity acts in accordance with the Government's enforcement guidance. 
Such a state of affairs is not only bad for business and economic certainty, it is fundamentally 
unfair and in direct conflict with our constitutional principles of fair notice and due process. 

Nearly every day another news story appears on the Computer Fraud and Abuse Act 
(CFAA), a statute that epitomizes the epidemic of overcriminalization and the risk it imposes on 
innocent individuals.^ Originally enacted in 1984, the CFAA addressed computer hacking as it 
existed prior to the commercialization of the internet. Since then, however. Congress has 
expanded the statute to criminalize conduct that the average internet-user engages in daily. 
Using an office computer to surf the web in violation of an employer’s computer use policy, or 
using a false name or lying about one’s age on a social networking site, are now federal offenses. 
Violating a non-compete clause in an employment contract, which under certain circumstances 
may appropriately result in civil liability, is now a federal crime. These examples may sound 
laughable, but such prosecutions are underway or have already taken place. Surely these are 
not an appropriate use of federal criminal power. Rather than direct its prosecutors to focus on 
cyber-attacks by foreign entities on our nation’s critical infrastructure, DOJ is encouraging its 
prosecutors to haul in high school students and charge them with federal crimes for pranking the 


^ U.S. Department of Justice Criminal Division and the U.S. Securities and Exchange Commission Enforcement 
Division, A Re.wvrce Guide lo the U.S. Foreign Cornipl Praclice.'i Ad (November 2012) cn’ailable al 
lnip;//vvvv\v. scc.gov/spoiligln/rcpa/rcpa-rcsourcc-guidc.pdr (last visited June 11. 2013). 

^ The Computer Fraud and Abuse Act, 18U.S.C. § 1030 (2013) (hereinafter “CFAA”). 

See United States v. Drew, 259 F.R.D. 449 (C.D.Cal. 2009) (prosecution under CFAA for violating MySpace's 
terms of service, which prohibited lying about identifying information, including age); see al.so United States v. 
Rodriguez. 628 F.3d 1 258 (1 1th Cir. 2010) (prosecution under CFAA I'or accessing personal inronnalion in Social 
Security Administration databases for nonbusiness reasons); United States i'. John. 597 F.3d 263 (5th Cir. 2010) 
(prosecution under CFAA for using information, obtained with authorization, in an unauthorized manner), but see 
U.S. V. Nosal, 676 F. 3d 854 (9th Cir. 2012) (in prosecution for breach of confidentiality agreement court held that 
tlie plmase “exceeds authorized access.” within the meaning of tlie Computer Fraud and Abuse Act, is limited to 
access restrictions, not use resiriclions). 
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website of a rival school’s football team — an actual example employed in DOJ’s Computer 
Crimes Prosecution Manual." 

B. The Absence of Meaningful Criminal Intent Requirements 

Criminal offenses lacking meaningful culpable state-of-mind, or criminal intent, 
requirements inevitably lead to unjust prosecutions, convictions, and punishments. With rare 
exception, the government should not be allowed to wield its power against an accused person 
without having to prove that he or she acted with a wrongful intent. Absent a meaningful 
criminal intent requirement, a person's other legal and constitutional rights cannot protect him or 
her from unjust punishment for making honest mistakes or engaging in conduct that he or she 
had every reason to believe was legal. The presence of a strong criminal intent requirement in a 
criminal offense, applicable to all the material elements of that offense, is the proper and 
effective mechanism for preventing this type of injustice. 

Despite the inherent effectiveness of a meaningful criminal intent requirement, a number 
of newly enacted criminal offenses frequently contain only a weak intent requirement, if they 
have one at all. In May, 2010, NACDL and the Heritage Foundation completed a study of the 
federal legislative process for non-violent criminal offenses introduced in the 109*'’ Congress in 
2005 and 2006.'" The study revealed that offenses with inadequate criminal Intent requirements 
are ubiquitous at all stages of the legislative process: Over 57 percent of the offenses introduced, 
and 64 percent of those enacted into law, contained inadequate criminal intent requirements, 
putting the innocent at risk of criminal prosecution." The study also documented the poor 
legislative draftsmanship discussed above, finding that “[n]ot only do a majority of enacted 
offenses fail to protect the Innocent with adequate mens rea requirements, many of them are so 
vague, far-reaching, and imprecise that few lawyers, much less non-lawyers, could determine 
what specific conduct they prohibit and punish” and concluding, ultimately, that Congress is 
frequently enacting “fundamentally flawed” criminal offenses." 

As evidenced in the Without Intent Report, most new crimes only require general intent, 
i.e., “knowing” conduct, which federal courts usually interpret to merely mean conduct done 
consciously. The accused need not have known that he or she was violating the law or acting in 
a wrongful manner. In the case of traditional crimes, such as murder, rape, or robbery, general 
intent is sufficient because the conduct is in itself wrongful. However, when applied to conduct 

" Dcparlmcnl of Juslicc OITicc of Legal Educallon. FrosecuUn^ Computer Crimes 39 available at 
http://www.justice.gov/criminal/cybercrinie/docs/ccnianual.pdf (last visited June I I, 2013) (hereinafter “Computer 
Crimes Manual”). 

' “ Without Intent Report, supra note 6 at X. 

'^Icl 
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that is not inherently wrongful, such as certain paperwork violations, the “knowingly” 
requirement allows for punishment without any shred of evil intent, culpability, or sometimes 
even negligence. 

These types of criminal provisions do not effectively deter criminal activity because they 
do not require the accused to have any notice of the law or the wrongful nature of his or her 
conduct. Yet, Congress frequently turns hundreds, even thousands, of administrative and civil 
regulations into strict liability criminal offenses by enacting just one law that criminalizes 
“knowing violations” of said regulations.^' This type of criminalization occurs alongside the 
enactment of criminal laws that, on their face, contain no intent requirements. Despite every 
intention to follow the law, even the most cautious person can be found guilty under such laws. 

Similarly, through the imposition of vicarious liability for the acts of others, people can 
be prosecuted, convicted, and punished without any evidence of personal awareness or neglect. 
Under this theory of criminal liability, off-duty supervisors can be criminally punished for the 
accidental acts of their employees absent any knowledge, approval, or connection to said 
conduct^^ and landowners can be convicted for moving sand onto their own property without a 
federal permit. Corporate criminal liability employs the doctrine of respondeal superior, which 
is identical to the standard used in civil tort law. This means that, as long as an employee is 
acting within the scope of his or her employment (as broadly defined), the corporation is deemed 
criminally liable for that employee’s actions, despite the corporation’s best efforts to deter such 
behavior.^^ Regardless of compliance programs or employment manuals, or even strict 
instructions to the contrary, if an employee violates the law, then the corporation can be 
criminally punished. 


'"For example, tlie Lacey Act makes it a federal crime to violate any foreign nation's laws or regulations governing 
fish and wildlife, 16U,S.C, § 3371 eiseq. (2013), Specifically, 16U.S,C, § 3373(d) provides a criminal penalty for 
“laiowingly" \iolating “any provision of [Chapter 16]” and, in tliat one clause, criminalizes ail the conduct 
proscribed by any of the Lacey Act's slaiulory- provisions or corresponding regulations, 

'''’.Set' (Jmied Stales v. llanousek, 176 F,3d 1 116, 1 120-23 (9lh Cir. 1999) (upholding conviction of an off-duty 
construction supendsor under the Clean Water Act when one of liis employees accidentally aiptured an oil pipeline 
witli a backhoe). 

' ' See United Stales v. Rapanos, 376 f ,3d 629, 632-33, 640-44 (6th Cir, 2004) (affirming defendant’s conviction 
under the Clean Water Act due to classification ofhis property as federally protected “wetlands”). 

See New York Central dt Hudson River R.R. Co. v. United States, 2 1 2 U.S. 481. 494 (1909) (holding that, “in the 
interest of public policy.” corporations can be held criminally liable for the actions of their agents): see also United 
States V. Hilton Hotels Corp., 467 F.2d 1000, 1007 (9th Cir, 1972) (holding the corporation liable “for the acts of its 
agents in tlie scope of their employment, even though contrary to general corporate policy and express instructions 
10 the agent”). 
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C. Regulatory Criminalization: The Criminalization of Business and 
Economic Activity 

Congress frequently delegates its criminal lawmaking authority by passing a statute that 
establishes a criminal penalty for the violation of any regulation, rule, or order promulgated by 
an Executive Branch agency or an official acting on behalf of such an agency. This form of 
overcriminalization is referred to as “regulatory criminalization,” and has a dramatic impact on 
business and economic activity. Because the lack of meaningful criminal intent requirements 
together with the application of vicarious criminal liability allow for criminal punishment absent 
blameworthiness, the ever-increasing expansion of the criminal code through regulatory 
criminalization is particularly problematic. The oversight of business behavior, questionable 
judgment calls, and compliance with complicated and extensive rules and regulations, is no 
longer reserved for civil and regulatory enforcement agencies, but is now under the jurisdiction 
of federal prosecutors. 

The expansion of the criminal code through regulatory criminalization carries significant 
costs in addition to the risk that regular business activity could result in prison sentences. The 
thousands of criminal offenses in the United States Code are already spread over 49 different 
titles. Federal regulations, numbering anywhere from 10,000 to 300,000, are scattered throughout 
200 volumes of the Federal Register. If a business hopes to stay on the right side of the law, it 
must expend significant resources to sift through this complicated network of regulations and, 
even then, the proper course of action may be unclear. Although large businesses may be able to 
hire experienced legal counsel to guide them through this network and establish strong 
compliance programs, the same cannot be said for many small businesses. Even where a 
business is able to afford such a safety net, the exorbitant cost is most likely passed onto the 
consumer, further burdening the economy. Such a system not only stifles innovation, but curbs 
the entrepreneurial spirit that should be the backbone of our economy. 

Civil and regulatory agencies have diverse and effective tools at their disposal to prevent 
misconduct, order compliance, and impose monetary penalties to compensate injured parties or 
disgorge unlawful profits. Whereas the criminal process is executed at the taxpayer’s expense 
and often causes innocent employees to lose their jobs, civil and regulatory enforcement can 
minimize those costs and produce financial benefits without guaranteeing business failure, job 
losses, and possible prison terms. 

D. The Overfederalization of Crime 

Another equally disturbing congressional trend is the overfederalization of crime. 
Congress tends to respond to every crisis with a new federal crime. As former United States 
Supreme Court Chief Justice William H. Rehnquist said: 
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Over the last decade, Congress has contributed significantly 
to the rising caseload by continuing to federalize crimes already 
covered by state laws. . . . The trend to federalize crimes that 
traditionally have been handled in state courts not only 
is taxing the judiciary’s resources and affecting its budget 
needs, but it also threatens to change entirely the nature 
of our federal system.*^ 

The federal criminal code is littered with offenses that have traditionally been the domain of state 
criminal law, and it is often the case that these offenses have attenuated connections to the 
powers of the federal government. 

Aside from the obvious tension that is created by dual federal-state criminal prosecution 
authority, the negative impact on individual defendants is significant. The federal system has 
generally harsher punishments, stricter forfeiture rules, and fewer innovative programs for 
dealing with low-level offenders. Yet again, an individual defendant’s experience in the criminal 
justice system ultimately turns not on his or her actual conduct or intent, but rather on the 
prosecutorial authority. Two people, who possess the same intent and commit identical conduct, 
may nevertheless receive significantly disparate treatment and punishment based solely on the 
federal government’s decision to take the case of one and to leave the other for the state to 
prosecute. 

Consider, for example, the federal prosecution of Carol Anne Bond for violating 18 
U.S.C. § 229(a)(1), a statute designed to implement the United States’ treaty obligations under 
the 1993 Chemical Weapons Convention.'* Carol Anne Bond is not a terrorist. Rather, she is a 
scorned wife who sought revenge against her best friend for cheating with Bond’s husband. 
Bond obtained common household grade chemicals and applied them to surfaces of her former 
friend’s property, intending to cause an uncomfortable rash. Instead of allowing local law 
enforcement to handle the matter as a physical assault or another state offense, federal 
prosecutors stepped in and prosecuted Bond for violating the Chemical Weapons Convention. 
Bond’s conviction is pending before the U.S. Supreme Court. Regardless of the outcome, any 
sound justification for such a prosecution is undoubtedly lacking — is this really the proper 
domain of the federal government and an efficient use of federal resources? The 
overfederalization exemplified in the Bond case is, unfortunately, not unusual, and this Task 


William H. Rclmquisl, 1998 Year-End Report of the Federal Judieiarv' (Jan. 1, 1999), at 4-5. .See also o.g.. 
Rohnqmsl Blames Congress for Courts ’ Increased Workload, Wash. Times. A6. (Jan, 1. 1 999), 

.See Sara Smi Beale, The Many Faces of Overcriininal/zation: From Morals and Mattress Tags to 
Overfederalization. 54 Am. U L. Rev. 747. 764 (2005). 

Caro! Anne Bonds-. United Stares, 581 F,5d 128 (5rd Cir, 2009), cert, granted. 151 S, Ct, 455 (2010) (No, 12-158, 
2013 Term). 
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Force should explore the impact of overfederalization in the area of other crimes, such as 
carjacking, mortgage fraud, and drug offenses, to name just a few. 

E. Disproportionate Sentences and Mandatory Minimums Render 
Blameworthiness and Harmfulness Irrelevant 

The problems created by overcriminalization are exacerbated by sentences that fail to 
account for the individual circumstances of particular conduct. While a potential sentence of 30 
years may serve to deter a person from intentionally violating the law, such a sentence can have 
no deterrent effect where a person had no intention to commit a wrong or had every reason to 
believe his or her conduct was lawful. Rather, the combination of such high sentences with 
broadly written criminal offenses that lack meaningful criminal intent requirements often results 
in the incarceration of innocent people. Few people would risk trial facing incarceration of 10 or 
20 years when the plea offer is “only” 15 months. A genuine lack of blameworthiness is no 
match for this risk, 

Further, mandatory minimum sentences often bear little or no relation to the wrongful 
nature or harm of the underlying crime. For example, a multi-year prison term imposed for 
possession of a single bullet without a firearm or corrupt motive is disproportionate to the 
blameworthiness of the accused.^^ Mandatory minimums remove discretion from judges, who 
are best suited to assess a particular person's culpability because they are the party closest to the 
facts and circumstances of the particular matter. Instead, mandatory minimums concentrate too 
much discretion in the hands of the charging prosecutors. Once charged, defendants facing 
mandatory minimums lose any significant ability to contest their culpability and frequently plead 
guilty to some of the charges in order to avoid imposition of the sentences associated with all of 
the charges. 

The correlation between various forms of overcriminalization — mandatory minimums or 
disproportionately high Sentencing Guidelines, and weak or no criminal intent requirements — 
cannot be ignored. Under Section 924(c)(1)(A) of the Gun Control Act of 1968, the mandatory 
minimum sentence for possession of a firearm during a crime of violence or drug trafficking 
offense is five years. However, that minimum increases to seven years if the gun is brandished 
and to ten years if the gun is discharged. If, for example, a particular defendant, charged under 
this statute, accidentally discharges the gun, then his sentence automatically increases to 10 


See (Jmied Stales v. Yirko\\s(a>, 259 F,3d 704, 707 ti, 4 (8lh Cir, 2001 ) (reasoning lhal allhongh a scnlcncc of 
fifteen years for possessing a single bullet “is an extreme penalty under the facts as presented to this court.” “our 
hands are tied in tliis matter by the mandatoiy minimmn sentence which Congress established”): see also United 
States V. Yirkovsky\ 276 F. 3d 384, 385 (8th Cir. 2001) (Arnold, J,, dissenting from denial of rehemng en banc) 
(stating “that on its face tlie sentence is grossly disproportionate to the offense for 'which it w^as imposed”). 

18 U.S.C. S 924(c)(1)(A) (2013), 
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years.^'' Due to the failure of Congress to include a criminal intent provision in this statute, a 
person who neither brandishes nor intentionally discharges a gun will have his sentence double 
automatically. 

The crime of attempted illegal reentry further demonstrates the connection between 
mandatory minimums and criminal intent requirements. In order to be convicted of the crime of 
attempted illegal reentry, punishable by up to 20 years in prison,”’ the accused may or may not 
need the specific intent to attempt to reenter illegally; in most circuits, all that must be shown is 
evidence of general intent.”'’ Therefore, a person’s guilt and possible punishment of 20 years 
depends on the location of his conduct and not the conduct itself Such variances, removed 
entirely from the accused’s conduct and intent, do not deter criminal activity, fail to treat 
similarly situated persons the same, and are fundamentally contrary to our system of fairness and 
justice. 


The same can be said for the all too frequently draconian U.S. Sentencing Guidelines that 
continue to recommend disproportionately high sentences across a broad spectrum of criminal 
offenses. NACDL has long deplored excessive sentences, especially as applied to non-violent 
offenders, particularly for offenses involving controlled substances. Increasingly, however, the 
Guidelines at §2B1.1 now regularly create unjust results in white collar cases due to the 
extraordinary weight placed on “loss” as a sentencing factor. These “loss” calculations 
frequently do not relate to actual culpability. The ambiguous concept of “loss,” both in the 
Guidelines and in statutes, sometimes fails to account for the role an individual played in a 
particular scheme, an individual’s specific culpability, or even whether the individual financially 
gained anything from the conduct. For example, the CFAA defines loss very broadly: “any 
reasonable cost to any victim, including the cost of responding to an offense, conducting a 
damage assessment, and restoring data, program, system, or information to its condition prior to 
the offense, and any revenue lost, cost incurred, or other consequential damages incurred because 
of interruption of service.””’ The DOJ’s Computer Crimes Prosecution Manual outlines a variety 
of different ways to increase the “loss” in order to reach the statutory threshold of $5,000 in loss, 
and encourages prosecutors to “think creatively about what sorts of harms in a particular 


’’ Dean v. United States. 129 S.Ct. 1849 (2009). 

’-'8U.S.C. § 1326(a)-(b)(2013). 

The Ninth and Eiglith Circuits require evidence of specific intent. See United States v. Gracidas-Uliharry, 231 
F,3d nSS. 11 90 (9th Cir. 2000); . vet- r/Avi; Uniied Slates w Kenyon F,3d 1054 1069 (Slh Cir, 2007). The 
majority of circuits, however, hold that general intent is sufficient to be convicted of attempted illegal reentry’. See 
United States i'. Reyes-Medina, 53 F.3d 327 ( Cir. 1995); United States v. Rodriguez. 416 F. 3d 123. 125 (2nd Cir. 
2005); United States v. Mora/es-Palacios, 369 F.3d 442, 449 (5th Cir. 2004); and United States v. Peralt-Reyes, 131 
F. 3d 956, 957 (11th Cir. 1997). 

18 U.S.C. § 1030(e)(ll). 
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situation meet this definition Prosecutors are not, however, encouraged to consider the 
relationship between an individual’s actual culpability and the losses they are working so hard to 
compile. 

in. The Legislative Branch Has Ceded Control of Its Criminal Lawmaking 
Authority 

No matter which form it takes, overcriminalization results in the abuse of the criminal law 
and, increasingly, facilitates and encourages the executive branch, rather than the legislative 
branch, to define the criminal law. Not only are prosecutors given unlimited charging discretion 
with broad undefined laws at their disposal, but regulatory agencies are empowered to 
unilaterally enact massive criminal provisions with little oversight. As a result, the legislative 
branch has not only ceded control of the criminal law, but also the ability to limit the weighty 
economic, social, and individual costs of the entire criminal justice system. This abdication of 
Congress’ criminal lawmaking has some additional unintended consequences, 

First, the poorly written laws and weak intent standards create an environment that is ripe for 
selective, and sometimes political, prosecution. Second, poorly drafted laws create too high of a 
risk to exercise the constitutional right to a trial. The right to have a neutral, third party review 
the evidence and facts is fundamental to the foundation of our criminal justice system. And, yet, 
even if an accused person has minimal culpability or a strong defense, when faced with a 
sentence of 20, 30, or more years, he or she will often forego the right to a trial. Unlimited 
discretion over charging decisions, along with the power of mandatory minimum sentences and 
disproportionately high Sentencing Guidelines, afford prosecutors the power to deter the accused 
from exercising their right to a fair trial. Lastly, overly broad laws combined with inadequate 
criminal intent requirements allow the criminal law to be improperly used as a tool to pursue 
civil claims. Both government and corporate entities resort to the threat of a criminal sanction to 
extract civil judgments and forfeitures, eliminate competitors, and improperly control behavior. 
Unfortunately, it is not uncommon for companies to provoke government criminal enforcement 
against each other to obtain corporate advantages and as a way to maintain control over the 
marketplace. 

Our nation’s criminal justice system should not be used as a pawn between competing mega- 
corporations, as a career ladder for an ambitious prosecutor, as a political device, or as a blank 
canvas for unelected bureaucrats to expand their regulatory jurisdiction. It is the sacred and 
solemn duty of Members of Congress to create and define our nation’s laws in a careful and 
thoughtful manner to prevent such abuses. 


Computer Crimes Manual, .mpro note 11 at 43. 
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IV. The Costs of Overcriminalization 

While one can attempt to calculate the expense of overcriminalization on the government, in 
terms of direct expenditures, the true cost of overcriminalization and overincarceration on 
society is beyond measure. The federal government’s expenditure on DOJ and law enforcement 
significantly outpaces its spending on indigent defense, which is funded through the federal 
courts. For the 2013 fiscal year, the Judiciary’s budget underwent a nearly $350 million cut, and 
that cut was further aggravated by the March 1 sequester, which included a $51 million shortfall 
for defender services. The current and impending cuts to funding for federal indigent defense 
are precipitating a crisis in many jurisdictions, where defender layoffs, furloughs and office 
closures threaten the integrity of the federal criminal process. Tn contrast, the DOJ was federally 
funded $26.7 billion dollars for its own operations and the Federal Bureau of Investigation, 
Bureau of Prisons, and law enforcement generally.^^ This is despite the fact that “[vjirtually all 
of the Judiciary’s core functions are constitutionally and statutorily required,” as Chief Justice 
Roberts wrote in his 2012 End of Year Report on the Judiciary, ”[u]nlike executive branch 
agencies, the courts do not have discretionary programs they can eliminate or projects they can 
postpone.”^^ When considering these inequities in funding, it is important to note that the DOJ 
also earned over $3 million in revenue from the fiscal year of 2012 through settlements, non- 
prosecution agreements, deferred prosecution agreements, and fines. At the same time this 
nation is celebrating the 50^^ anniversary of Gideon v. Wahnvright, and its articulation of the 
Constitutional mandate that all accused persons have access to legal counsel, our indigent 
defense system is in crisis. The funding discrepancies between the prosecution and enforcement 
of crimes and the constitutionally mandated defense function certainly shed light on this 
contradiction. 


.Set’ Chief Judge William D. Traxler, Jr., Sratemenr on Impact of Sequestration on Judiciary, Defender Funding, 
U.S. Courts. (Apr. 17. 2013). available at /n[p://news. uscourts.gov/statetnent-ifiipact-sequestration-Judiciary- 
defender-funding (last visited June 1 1, 2013); see aho David Harper, Federal Budget Problems Straining Public 
Defenders' Operations, Tulsa World, (June 10. 2013) available at 

lilip;//vvvvvv.lulsa\vorld.coin/arlicle.aspx/Federal_budgel_problems_siraining_public_derenders/20130610_ll_Al_C 
UTL1N95059() (Iasi visilcd June 1 1, 2013); Judiciaiy Seeks Supplemental Funding. (Mav 21 . 201.3) a\-ailahle al 
http://news.uscoiuls.gov/judiciar>’-seeks-supplemental-fLmding (last visited June 11, 2013). 

Compared with the FY 2012 enacted level, tlie FY 2013 Budget is essentially tlie same as FY 2012 in gross 
discretionarv’ budget authority with an increase of 826 positions. FY 2013 Budget Summar\\, U.S. DepT of Justice, 
available at hUp://vvvv\v.juslicc.gov/jmd/2014summar>7pdr/ryl4-bud-suiri.pdr#bs (Iasi visilcd June 11. 201.3). 

.See Fiscal Year Funding and Co.st Containment Initiatives, U. S. Courts, 
httpVAvww.uscourts.gov/FederalCoiuts/UnderstandingtheFederalCoiuls/AdministrativeOffice/DirectorAmiualRepor 
t/annual-report-2012/fiscal-year-funding-cost-contaimnent-initiatives.aspx (last visited June 1 1, 2013). 

Section 1: Management’s Discussion and Analysis at 1-3. U.S. Dep’t of Justice, available at 
tilip;//vvvv\v.jusiice.gov/ag/amiualreporls/pr2012/seciionl.pdf#seclion6 (Iasi visiled Jmie 11, 2013). 
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These funding numbers do not, however, provide the full picture of the cost of 
overcriminalization and overincarceration. A criminalized economy is one that stifles 
innovation, free enterprise, and capitalism. Overcriminalization is in direct conflict with the free 
market values and entrepreneurial spirit that are the backbone of this nation’s economic system. 
Worse, a criminalized society — one in which every individual’s life has been or will be touched 
by the criminal justice system — is in direct conflict with the constitutional principles that built 
our democracy. We cannot continue down this path without putting our fundamental values at 
risk of obliteration. 

V. Conclusion: Consider the Problem of Overcriminalization Broadly and Act 
Boldly 

NACDL appreciates that this hearing is focused on understanding the problem of 
overcriminalization and that there will be future hearings dedicated to potential solutions. When 
considering those solutions, NACDL encourages the Task Force to consider the problem of 
overcriminalization broadly and to act boldly on solutions that will tackle this problem once and 
for all. 


NACDL urges the Task Force to consider the recommendations outlined in the Wilhoitl 
Intent Report. For example, the enactment of legislation that would apply a meaningful criminal 
intent requirement by default to laws lacking such a requirement would go a long way toward 
protecting innocent individuals; but your work should not end there. Representation by 
overburdened, under-resourced defense attorneys results in wrongful convictions and enormous 
societal costs, including unnecessary incarceration and the expense of new trials. Yet, right now 
we see the funding for indigent defense under attack and, notwithstanding the sequestration, not 
one penny from the prosecutorial budget has been withheld. Any reform must look to these 
funding inequities and begin to assess the impact of criminalization systemically and globally. 
New criminal penalties offer the allusion of not costing anything, but in reality they carry a 
tremendous priee tag on many levels. 

NACDL commends the efforts of this Task Force to address overcriminalization and to 
work towards reform. The bipartisan approach to this problem, especially in the cuirent political 
climate, is meaningful and important. As you know, NACDL and its partners from across the 

Without liitont Report, supra note 6 at 26-32 available at httpV/www.nacdl.org/withoutintent. The Without Intent 
Report recommendations are listed in the Without Intent F act Sheet and tlae Without Intent Executive Summary 
available online at vvvvvv.nacdl.org/wilhoutintetn. 

Jordy Yager, Holder: No furloughs at Justice Department, The Hill, April 25, 20 13, available at 
http://thehill.com/homenevvs/administration/296053-holder-no-furloughs-at-jttstice-deparunent (discussing 
Congressional authorization of DOJ’s “reprogTamming” of $313 million in funds to ’’help stave off automatic budget 
cuts known as sequestration, which would have forced the deparunent to furlough 59,550 employees”) (last visited 
June 11,2013). 
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political spectrum have highlighted the problem of overcriminalization for several years. 
Hopefully, the creation of this Task Force is a reflection that the message of concern has been 
heard. NACDL is inspired by your willingness to tackle this problem and stand ready to assist 
the Task Force in every way possible. 

Respectfully, 

Steven D. Benjamin 
Benjamin and DesPortes, P.C. 

P.O. Box 2464 
Richmond, VA 23218-2464 
Phone: 804.788.4444 
Fax: 804.644.4512 
Em ai I : .^dhetijamm(a;aol. com 
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Mr. Sensenbrenner. I would like to thank each of the witnesses 
for very excellent testimony. I think that all of the members of the 
Task Force agree with all of you and amongst ourselves. This is a 
vast undertaking, and we are operating under somewhat of a time 
limit because the life of task forces are supposed to be 6 months, 
but I would guess that when we get toward the end of the Con- 
gress, we are going to ask for a reupping on this, because this is 
not going to get done in 6 months. 

The staff has asked the Congressional Research Service to up- 
date the calculation of criminal offenses in the Federal code, which 
was last undertaken in 2008. CRS’ initial response to our request 
was that they lack the manpower and resources to accomplish this 
task. And I think this confirms the point that all of us have been 
making on this issue and demonstrates the breadth of over-crim- 
inalization. 

The Task Force staff is going to meet with CRS to figure out how 
to resolve this problem so that at least we can see what we are 
doing and where the problems are so that we can get a dragnet — 
pun intended — of the criminal laws, both in the code, as well as in 
Federal regulations. 

Now, that being said, I would like to ask each of the witnesses 
to give us your priorities, just a phrase, since I have got a limited 
amount of time, on where we ought to start on this, whether it 
should be over-criminalization versus over-federalization, mens rea, 
section 1811, administrative criminal penalties, and the like. 

And, Mr. Terwilliger, I guess you are first and we will go down 
the panel. 

Mr. Terwilliger. Thank you, Mr. Chairman. And recognizing 
the brevity of time, I would be happy to expand on this later, but 
I think there should be two priorities. One, because it is of great 
importance in terms of both the reality and the perception of the 
fundamental fairness of the Federal criminal justice system, is to 
address the intent issue, which each witness here has raised in one 
form or another. Nobody should be convicted of a crime that doesn’t 
have the intent to do something that the law forbids and ought to 
have an opportunity to test whether that intent is there in an ad- 
versarial proceeding. 

Mr. Sensenbrenner. Okay. I have got a limited amount of time, 
so 

Mr. Terwilliger. The second priority, just one phrase, is on the 
overregulation, because it is stifling economic expansion and devel- 
opment to American corporations. 

Mr. Sensenbrenner. Okay. Mens rea and overregulation. 

Mr. Shepherd. 

Mr. Shepherd. And I would agree that mens rea is number one, 
and number two, overregulation, but the way I would phrase it is 
we have taken Chevron deference where the courts encourage us 
to look at the expert regulators and expanded that to Chevron 
prosecution, and I think that is really the fundamental problem 
here. But mens rea is number one and Chevron prosecution is num- 
ber two. 

Mr. Sensenbrenner. Mr. Malcolm. 

Mr. Malcolm. Yeah, I would certainly default. Mens rea would 
be my top priority. I would echo what Mr. Terwilliger and Mr. 



66 


Shepherd have said. You know, I think that is a good list. You 
know, my general belief is that if it is something that is important 
enough that somebody could go to jail, it is something you ought 
to vote on and not have a regulator implement. 

Mr. Sensenbrenner. I would agree with that. 

Mr. Benjamin. 

Mr. Benjamin. Well, what they said. Mens rea and overbreadth, 
I would add. 

Mr. Sensenbrenner. Okay. Thank you very much. I yield back 
the balance of my time. 

Gentleman from Virginia, Mr. Scott. 

Mr. Scott. Thank you, Mr. Chairman. 

Let me follow through on that because everybody has talked 
about enforcing regulations with the criminal code. What about 
regulations that involve serious safety and health regulations, vio- 
lation of those, shouldn’t they be criminal, if you have people who 
are putting workers, for example, in life or death situations? 

Mr. Terwilliger. 

Mr. Terwilliger. I suppose there could be a reservation for the 
most egregious kind of conduct of that nature, but in general, Mr. 
Scott, that slippery slope is how we got here, respectfully. And I 
think there are more than adequate civil remedies to actually affect 
the way businesses, for example, behave. 

Something on the notion of intentional conduct that, for example, 
recklessly disregards a known standard of safety that puts a work- 
er in danger, that might be a reservation for a criminal offense, but 
we have gone way beyond that standard at this point, in my view. 

Mr. Scott. Well, we are talking about getting rid of all of them 
and some of them we might want to reserve for the reasons you 
have articulated. 

Mr. Terwilliger. Yes, sir. 

Mr. Scott. If you didn’t know about the regulation, would you 
put your workers in danger of life and safety without a mens real 

Mr. Terwilliger. Well, that comes back to the intent issue, and 
that is why my formulation would be proof of intent would require 
a showing of a purposeful disobeying or disregarding a law. We 
have the notion of turning a blind eye to the requirements of the 
law, consciously avoiding, knowing what the law requires. If it is 
within someone’s responsibility to know what the law requires and 
they don’t undertake to at least minimally understand what that 
requirement is, that may be enough to support a conviction, assum- 
ing those other elements are present. 

Mr. Scott. Mr. Malcolm, you want to comment on that? 

Mr. Malcolm. Yeah, I do, Mr. Scott. If Congress blesses a regu- 
lation prohibiting this sort of conduct and notice is provided to af- 
fected parties, then it is fine to make it a crime. If the conduct is 
clearly blameworthy and intent is proven, there is nothing wrong 
with making this a crime. However, if that is not the case, there 
is no reason why, even if a harmful result occurs, that such conduct 
cannot be addressed effectively, indeed harshly, by both the civil 
justice system and the administrative system. That way the harm 
can be remedied, general deterrence message can be sent out, and 
you are not branding somebody as criminal. 
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Mr. Scott. Well, was reckless disregard of life and safety 
enough? 

Mr. Malcolm. Well, reckless disregard is an intent standard, 
and under the realm of intent standard 

Mr. Scott. And what about disregard if it is within your respon- 
sibility to know and you just didn’t bother to find out what the reg- 
ulations were? 

Mr. Malcolm. Well, generally, if it is a highly regulated indus- 
try, the government ought to do a better job about letting those in- 
dustries know what is prohibited, but if it is reckless disregard of 
a known danger, then generally there is nothing wrong with crim- 
inalizing that, and Congress has done so and blessed that on a 
number of occasions. 

Mr. Scott. Somebody want to comment on when it should be a 
Federal criminal law rather than a State? Most of the Federal 
criminal code just overlaps State laws. I mentioned carjacking. 
Why should that be a Federal law and why should we leave most 
of this stuff to the States? 

Mr. Shepherd. I would be glad to address that, sir. My own 
background, as I told you, is as a State prosecutor. Most of the 
cases that we prosecuted, whether they were individual defendants 
or racketeering cases against large groups of violent gangs or large 
white-collar crime cases, could have easily been filed in Federal 
court. I agree, there is a large duplication of that. 

Oftentimes there is a balancing between prosecutors and law en- 
forcement to figure out where do we have more leverage against 
the defendant. Do we have a better sentencing structure for this 
particular crime in State court or Federal court? Are there evi- 
dentiary rules in State decisions that support the prosecution in 
this versus the other? So that is how the leverage developed. 

Mr. Scott. So, Mr. Benjamin, what does that do to a defendant, 
having to both look at both Federal and State, and why should we 
have the overlap? 

Mr. Benjamin. Well, the practical effect is that it makes his legal 
fee unattainable, just nobody can afford private counsel because 
the consequences are so severe and far reaching. That is a very 
real practical effect. But one of the benefits to deferring to the 
States is that that is one of the benefits of federalism, permitting 
each of the 50 States to decide for its own what conduct within that 
State should be criminal and what penalties should attach. That is 
one of reasons for our federalist structure. 

Mr. Scott. Thank you. 

Mr. Sensenbrenner. Gentleman’s time has expired. 

The gentleman from North Carolina, Mr. Holding. 

Mr. Holding. Thank you. 

I am sure we all appreciate the distinction and abilities of our 
panelists today, especially my friend Mr. Terwilliger. It is always 
a pleasure. 

Mr. Terwilliger. Nice to see you, sir. 

Mr. Holding. Yesterday, Director Mueller testified before the 
Committee and talked about the priorities of the FBI, and he noted 
with sequestration and declining budget and budget cuts that you 
have to really sharpen up what your priorities are, and as a cri- 
teria you have to prioritize things where Federal law enforcement 
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brings something extra to the table, something unique about Fed- 
eral law enforcement, that is why we should devote FBI resources 
to enforcement. 

So, Mr. Terwilliger, what areas of current Federal law now, 
criminal law, do you think that Federal resources ought to be de- 
voted to, if you had to prioritize? 

Mr. Terwilliger. I think clearly the threat of terrorism, both 
now more homegrown perhaps as we saw in Boston and what hap- 
pened in London, has to remain a top priority for Federal law en- 
forcement. And it is a good example of where what might be, Mr. 
Scott, a street crime, setting off an improvised explosive device, de- 
serves and needs the Federal resources to treat it. 

Beyond that, I think the leveraging of Federal resources, which 
certain Federal laws are important to permitting through the Task 
Force approach to things like street crime and gangs and other or- 
ganized criminal activity, including drugs, which we don’t talk 
much about anymore, which are — span regions. States, or 
multistate in nature or transnational in nature, I think those 
things are important. 

And then third, only the Federal Government, perhaps with the 
exception of a couple of States, has shown the wherewithal to ad- 
dress what I think is one of the most fundamental duties of the 
Federal Government, and that is to keep our marketplaces free and 
honest, because a dishonest market is not a free one. So keeping 
the means and instrumentalities of commerce free from fraud 
should also be a priority. 

Mr. Holding. Mr. Shepherd, you want to chime in on this? 

Mr. Shepherd. Well, the only thing I would add to that, sir, is 
that as the FBI has rightly shifted their work into the terrorism 
area and other areas of national importance. State law enforcement 
and local law enforcement has had to step in and up their involve- 
ment in cases where they might have been able to get help from 
the local FBI field office and they don’t now because those agents 
are doing other things. So there is a trickle-down effect, but I think 
it is an appropriate use of resources and the way it should be struc- 
tured. We don’t need to see an FBI agent at every liquor store rob- 
bery scene. Sheriff should handle that. 

Mr. Holding. Mr. Malcolm. 

Mr. Malcolm. Yeah, if it is something transnational in nature 
or if the Federal Government has some unique knowledge or exper- 
tise, it would an appropriate use of Federal resources. The problem 
is, is that these days it is so easy to use the instrumentality of the 
phones, the mail that take you interstate that essentially all State 
crimes, except for the most local of crimes, become Federal crimes, 
and then you have problems of the spreading of resources and also 
a problem of accountability. The public doesn’t know whether, if 
something isn’t getting done, whether it is the Federal Govern- 
ment’s fault or the State government’s fault, and there is no need 
for that. 

Mr. Holding. Mr. Benjamin. 

Mr. Benjamin. To terrorism and international criminal activity, 
I would add political corruption and the denial of civil rights. 

Mr. Holding. Often there is, you know, something that will raise 
a Federal priority in a particular State is the disparity between 
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sentences that you can get in State court versus Federal court, and 
perhaps that is something that we can address in a further ques- 
tion. But I yield back. 

Mr. Sensenbrenner. Thank you. 

The gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you. 

Attorney Benjamin, your testimony noted that almost 68 million 
Americans have a criminal record, and we talked about the direct 
costs of law enforcement presence in courts as well as to businesses 
and the economy. But can you discuss what the criminal record 
means for the average American? How does that impact their qual- 
ity of life and their ability to contribute to society and the overall 
economy, and how does it affect the system itself with that many 
people walking around with records? 

Mr. Benjamin. Thank you. Congressman. The effect of the prob- 
lem we discussed today is that we have deepened the divide be- 
tween us. In a country that values equality, we have deepened the 
divide between our people and we have created a caste system pop- 
ulated by third-class citizens who are marked by the stigma of con- 
viction and bear a lifetime of the consequences that flow from their 
conviction, even after they have served their time. 

This is a country that once valued the right of redemption. It 
used to be said that once you had erred, which of course is human, 
and paid your debt to society, you were then free, you were re- 
deemed to pursue life as a free citizen. But that is no longer the 
case. Now, after you have paid your debt, you are marked for the 
rest of your life with consequences such as where you can live, 
where you can work, whether you can pick your children up from 
school. That is not what this country was ever meant to be about. 

Mr. Conyers. Let me ask Bill Shepherd, one aspect of over-crim- 
inalization is over-federalization and how the Federal Government 
frequently intrudes on matters that should be left to the States. Is 
there anything that we can think about doing to minimize this? Do 
you have any examples that we might turn around here this morn- 
ing? 

Mr. Shepherd. Well, I think, sir, that the American Bar Associa- 
tion has been working with Congress for decades on this issue. In 
1998 we came out with a report that involved Attorney General 
Meese on the over-federalization of crimes. We talked about some 
of those statistics earlier this morning. I think there is a natural 
reaction when something bad happens that we want to say we are 
taking action, exactly, and we are here to protect you. 

But part of the way the Federal Government can say we are here 
to protect you is to encourage the local State officials, who already 
have carjacking, as you said, sir, on the books, to further enforce 
their carjacking statute, to give them resources they might need. 
If the FBI lab needs to be helpful in tracing the gun, then we use 
the FBI lab or the ATF, but perhaps we don’t need a new Federal 
statute. 

And I realize it is difficult, in a position where your constituents 
demand action, to say, for example, well, I don’t think we should 
have a Federal carjacking statute. That ends up on a mailer in my 
mailbox come election cycle. I understand that is a difficult posi- 
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tion, and that is part of the reality, whether it is at the State level 
or the Federal level or the county level. 

But I think the point that you raise and where law enforcement 
can help is to say, no, smart justice here doesn’t mean more stat- 
utes. Your Member of Congress is right, we don’t need a new stat- 
ute, and on behalf of the sheriffs and the local prosecutors, we 
think the laws are on the books, we maybe need funding to enforce 
them, but we don’t need more laws. 

And I think coalitions like the one you see here offer some of that 
help and support for lawmakers when they need those issues ad- 
dressed and to have people who are experts in that substantive 
field help explain to the constituents why it is important that we 
have the laws on the books we have and not increased to add new 
ones. 

Mr. Conyers. So we ought to use this phrase a little less often: 
There ought to be a law. 

Mr. Shepherd. Agreed. 

Mr. Conyers. I yield back. 

Mr. Sensenbrenner. Thank you. 

The gentleman from Alabama, Mr. Bachus. 

Mr. Bachus. Thank you. 

I have talked to Federal judges, I have talked to State judges, 
I have talked to criminal defense attorneys, and I have actually 
talked to people who have been caught in this dragnet that you de- 
scribe. And no one defends the status quo. I mean, it is amazing 
how we said we all agree. I can tell you horror stories of things 
that have happened to some of my constituents that you just think 
this can’t be true. 

One of the things is, if you buy a piece of property and there is 
hazardous materials on it. I actually know of a man who bought 
a business, found hazardous materials, and went to the EPA and 
said, this is what I found, but because he didn’t dispose of it in as 
short a time as they wanted, he was charged with maintaining haz- 
ardous materials, and he served a prison term because he said, I 
am not going to plead to something I didn’t do. 

And the cost. The cost of disposing. He kept saying, I can’t get 
anybody to tell me who will take this, and they want this much. 
I don’t have the financial ability to dispose of it. He even offered 
the government, I will turn over title to the land to you. 

He is a convicted felon. And I can tell you that that causes dis- 
respect for the law. I mean, the next person is going to say, I am 
not going to look, see what is on the back of this property. It is 
even hard to sell property now if there is any suspicion that there 
might be something. So this stuff is not being disposed of because 
no one will buy it. 

So, intent, I mean, A1 Unser. I mean, I know of a public official 
who accepted a pair of shoes from a business that did work with 
the county, a national company, and then she thought, well, I am 
not sure I should have done that. 

So she asked an attorney in her home town and he said, well, 
why don’t you just give them to charity or send them back? So she 
donated them to a charity. She just gave them to them within 3 
weeks, a pair of shoes. Four or 5 years later she was being ques- 
tioned by grand jury about did she accept any benefits or some- 
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thing for a certain contract and she said no. Now, she didn’t, but 
she had accepted these shoes. 

So later on she said, you know, we need to tell them about these 
shoes. So she told them. Well, the U.S. Attorney wanted to get a 
plea, so said, I will give you 6 months suspended sentence or we 
will try this case, and offered 3 years. Her attorney said, you know, 
so she pled. Now she has a record. 

Let me move on to another thing and get your comments. I have 
been told by friends of mine, judges and attorneys, that some of- 
fenses for drug cases, if you go to the Jefferson County courthouse 
or Shelby County courthouse, in Shelby County it is diverted, you 
go into a diversion program for one offense. Jefferson County you 
will serve maybe — I mean, you will get a year-and-a-day sentence 
max. Probably serve 30 days, 60 days. If it is the same thing and 
you go to Federal court, it can be 10 years. So it just depends on 
where you are arrested. 

And the third thing — and I will let you comment on any of 
these — we aren’t rehabbing people with this foolishness. I mean, 
the end result is things are much worse. You know, somebody 
serves a sentence, they get out, they can’t get a job. We don’t train 
them. They end up back in the system. 

So any comments you all have to say, I mean. But this thing 
about the difference, I mean, and getting 10 years in the Federal 
system and serving 8 or 9, and getting a year in a State court and 
maybe serving 6 months, or getting a diversion program in another 
county. 

Mr. Sensenbrenner. The gentleman’s time has expired. 

Mr. Bachus. Could they respond briefly? 

Mr. Sensenbrenner. Well, I said at the beginning of the hearing 
that because we are voting, I want to get to the other members of 
the Task Force before the bell rings. 

The gentleman from New York, Mr. Jeffries. 

Mr. Jeffries. Thank you, Mr. Chair. And thank you Representa- 
tive Scott for your tremendous leadership on this issue, and to the 
distinguished panelists that we have here before us. 

Seems to me that there are three issues that we should look to 
tackle as it relates to dealing with the problem of over-criminaliza- 
tion, and I would like to get your thoughts on those three different 
segments. 

The first is just the general problem of too many crimes within 
the Federal code and perhaps those crimes being too punitive in 
nature in terms of the sentencing. That is sort of broad over-crim- 
inalization. 

The second problem that you seem to have touched upon is the 
overly broad exercise of prosecutorial discretion. 

And then the third problem seems to be the lack of adequate 
counsel on the back end to make sure that when a citizen finds 
themselves in criminal jeopardy as a result of the first two prob- 
lems, over-criminalization and overly broad exercise of prosecu- 
torial discretion, there is an opportunity to actually provide an ade- 
quate defense consistent with the Sixth Amendment of the United 
States Constitution and the Founders’ intent. 

So if we can start with the first issue, and I will direct this to 
Mr. Shepherd. On the intent issue, there is sort of a sliding scale 
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of severity. There is intentional willful intent of course. There is 
reckless disregard, commonly referred to also as depraved indiffer- 
ence in some instances. Then there is criminal negligence. And I 
am interested in getting your comments on when, if ever, is it ap- 
propriate to have a criminal negligence intent standard huilt into 
the law. 

Mr. Shepherd. I think that is going to be a rare case where a 
criminal negligence standard is appropriate. I think that is what 
the tort laws are for. That is what the civil court system is for. And 
that it is the rare case where a standard like that is appropriate. 

That is not to say that there aren’t some where it is appropriate. 
And I think that the Ranking Member was trying to flesh that out 
in his question. But I think that is the rare case. I would be glad 
to talk about some of your other issues or come back to that. 

Mr. Jeffries. Okay. Let me ask Mr. Benjamin with respect to 
sort overly broad exercise of prosecutorial discretion, what are 
some of the things that we on the Task Force can look at attempt 
to rein that in? 

Mr. Benjamin. I don’t know that you can rein in the exercise of 
overly broad prosecutorial discretion. Instead you should recognize 
the powerful force that the prosecutorial function has become in 
our criminal justice system. That will always be the case, I am 
afraid. We have very many excellent prosecutors who will prosecute 
appropriately, but we will always have some who in their zeal 
might be excessive. 

The answer rests with your third point. See, there will always 
being problems within the criminal justice system. There will al- 
ways be penalties that are too harsh, conduct that shouldn’t be 
criminalized. The safety net is the defense function. We are the 
safety net, the final protector of our citizens who were either un- 
justly accused or overly accused. And that is why it is so important 
and so vital that we have sufficient resources to do our job. 

Mr. Terwilliger. Mr. Jeffries, if I may, maybe we finally found 
something we can have a little bit of disagreement about here 
today. Not Mr. Benjamin’s last point, but his former point. 

I think that the Task Force is very fortunate to have, for exam- 
ple, a former prosecutor with distinguished service such as Mr. 
Holding as a member, because if we look at these series of cases 
that the examples that have been given here, in every one of those 
I think, at least on a prima facie basis, some prosecutor made a 
very bad decision to pursue a case. And I think looking at how and 
why that occurs is a legitimate area of inquiry here. 

And I think the answer, having been both an assistant U.S. at- 
torney and a U.S. attorney myself, is a lack of adequate super- 
vision, of not having supervisors, including United States attor- 
neys, as Mr. Holding did I can tell you from personal experience, 
who is willing to question the judgment of assistants. 

Mr. Jeffries. I appreciate that observation. If I could just say 
in my remaining time, Mr. Malcolm, I am encouraged by the di- 
verse ideological group that you at the Heritage Foundation have 
assembled. And one of the things that I would be interested in tak- 
ing a look at is the notion of the cost to our economy as it relates 
to lost human capital and lost economic productivity. 

Mr. Malcolm. We could certainly look into that. Congressman. 
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Very quickly, if I could just add a quick point on prosecutorial 
discretion, one problem is we are a government of laws and not 
men, and what we should have are clear laws so the prosecutors 
are not left to themselves through regressive interpretations to de- 
termine what is legal and illegal. Prosecutors are people of very 
high integrity, but they are not disinterested people in this process. 
They get a lot of kudos for bringing charges and rarely get kudos 
for declining to prosecute. 

Mr. Sensenbrenner. The gentleman’s time has expired. 

The gentleman from Idaho, Mr. Labrador. 

Mr. Labrador. Thank you, Mr. Chairman. Thank you for con- 
vening this hearing. I think this is a very important hearing. I was 
actually a criminal defense attorney, so I am a conservative Repub- 
lican criminal defense attorney and former immigration lawyer as 
well, which makes me an anomaly in many ways. 

But I just wonder, Mr. Bachus didn’t have an opportunity to 
have you answer the questions. I saw a couple of people raising 
their hands that they wanted to comment on his comments. I don’t 
know if anybody wants to do that. 

Mr. Terwilliger. I really did try to address what I wanted to 
say, but thank you for the opportunity in terms of the importance 
of the exercise of prosecutorial discretion in the scheme of things. 

Mr. Labrador. And he also raised another issue that I wanted 
to raise as well. We haven’t discussed it here, but as we think 
about over-criminalization, what about the sentencing guidelines? 
Do you think that is something that we should be discussing here 
in this Committee? Do you think this is something that is leading 
to the problems that we are having of so many people being in pris- 
on? What are your comments on that? 

Mr. Terwilliger. If I may, I lived through the era of indetermi- 
nate sentencing where actual sentences were determined by a pa- 
role commission behind closed doors, versus the system that we 
graduated to with the guidelines where sentences were determined 
by judges in open court and those were actually the sentences to 
be imposed. Unfortunately, what has happened, I think, with the 
evolution of the jurisprudence on the sentencing guidelines in a 
nutshell is that we are sort of somewhere between those two now. 
We still don’t have a parole commission, but since the guidelines 
are largely just for guidance, the disparity in sentencing has grown 
again. 

In some ways — and I don’t mean this certainly as to any Mem- 
bers here — but Congress has in essence delegated its authority to 
set sentences to the Sentencing Commission. And therefore at least 
as part of legitimate oversight of that operation of government it 
seems to me to be a very legitimate subject matter for this Task 
Force to examine. 

Mr. Labrador. Does anybody else have any comments on that? 

Mr. Shepherd. Well, I would echo that and add to part of what 
Mr. Bachus was saying, which is that you get different charges and 
different sentences in different parts of your home State. Those are 
driven by the local community’s outrage by particular crimes and 
also, frankly, by their workflow. Larger metropolitan areas often 
have lower sentencing for sort of quote/unquote “regular,” crimes 
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because they need to move them through so they can focus on the 
murders and the rapes and the more serious victim crimes. 

But the sentencing guidelines bring some level playing field to 
that and help defendants know and help lawyers advise their cli- 
ents, here is what is going to happen to you, here is what could 
happen to you in that range. So there is an important role for it. 
But the guidelines, as Mr. Benjamin said, also drive a lot of guilty 
pleas because people know that if I am convicted, I am facing X 
number of years, and the prosecutor has offered me probation or 
offered me something that is going to give me that. So I am not 
going to fight it. And that is where you get administrative codes 
and laws that never really get hashed out in the courts because 
people don’t go to trial. 

Mr. Labrador. And that is one of my concerns. I think it was 
actually Justice Scalia who said that we should have more trials, 
not less trials, that you have too many people pleading. And I think 
that is a consequence of having these amazing sentences where you 
go to your client and you tell them, well, your option is to go to 
trial and if we lose you are going to go to prison for 20 years. They 
are always going to choose the option of pleading to something. 

Mr. Benjamin, to you have any comments on that? 

Mr. Benjamin. I do. You know, once we prized the fact that we 
lived in a country where we were free of the fear of unjust criminal 
accusation, you know, but we have arrived at the point where we 
have got to, any one of us, fear that the pursuit of happiness might 
be a crime even though we do nothing wrong and have no criminal 
intent. And so that is a problem for us. 

Mr. Labrador. To reclaim my time, I am about to run out of 
time. My main concern when it comes to criminal law is many 
times when I was in the State legislature I had a bunch of prosecu- 
tors come in and say, well, we need to change the law because it 
is too difficult to prosecute this case. And I always said, good. You 
are taking people’s liberty away. If you are going to take people’s 
liberty away it should be difficult for the State or the Feds to take 
their liberty away. 

Mr. Benjamin. It is called the trial penalty. 

Mr. Sensenbrenner. The gentleman’s time has expired. 

The gentlewoman from California, Ms. Bass. 

Ms. Bass. Thank you very much, Mr. Chairman, Ranking Mem- 
ber, one, for convening this Task Force, and I am very happy to be 
on it. And I am really encouraged by the diversity of the groups 
that have come together around looking at over-criminalization. 

I wanted to know if the panelists — have three areas I wanted 
to cover rather quickly, and one is I wanted to know if you could 
comment about mandatory minimums and the, frankly, the need 
from my perspective to change them. We had a town hall meeting 
in my district last weekend and I was honored that Representative 
Scott came out, and we had over 200 people there talking about 
their concerns, many families talking about their family members 
that were incarcerated. So that is one issue I wanted you to com- 
ment on it. 

And then I wanted your comments around the changing mari- 
juana laws and what your thoughts are. I mean, California 
changed the law. A number of States are. And then we have all of 
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these folks that are incarcerated for very petty marijuana crimes. 
And I wanted to know your thoughts on that. 

And I really appreciated Mr. Benjamin talking about how we did 
once have a society that, if you did the time, you paid your debt 
to society, you were then able to be incorporated back. So one of 
the things that has happened in my State, and I imagine it has in 
many other States, is that we have passed all of these laws now 
banning people from working. So we had one case in California 
where in the State prison we had a program to train you to be a 
barber, but then we banned you from having a barbering license. 
So we were able to change that. But I imagine if we had 52 exam- 
ples of that in California, there probably are examples all around 
the country, and I am hoping that is something this Task Force can 
examine. 

Mr. Terwilliger. Ma’am, I will just address your question about 
mandatory minimums. Historically the Congress prescribed the 
penalty in the early days of Federal criminal law and said, if you 
do X, you get Y. And that is its prerogative to so prescribe that 
penalty. So it is within the prerogatives of Congress to prescribe 
mandatory minimum penalties as part of its lawmaking authority. 

I do think mandatory minimums can be effective. They can be ef- 
fective as deterrents. They can also be effective at removing the 
most dangerous of dangerous people from the street. They can also 
be highly ineffective if applied in circumstances where, frankly, the 
reason for them is far more political than it is substantive in terms 
of actually reducing crime. 

Ms. Bass. Okay. 

Mr. Shepherd. The American Bar Association has, as far as I 
am aware, never been in favor of mandatory minimums and has 
spoken against them as an organization. So that is my answer as 
it relates to that. But I would like to answer your question as it 
relates to collateral consequences and reentry issues. 

Many States have the same problem you did in California with 
the barber license and the department of corrections training peo- 
ple for that. The collateral consequences that individual defendants 
face, frankly, I think your researchers who are trying to research 
the number of crimes might also have difficulty researching the 
number of collateral consequences. 

I know that because the American Bar Association, with support 
from the Justice Department and from Congress and other groups 
that have been helping us, has started a project with a Web site 
called the National Inventory of Collateral Consequences, which 
will be a tool that judges, lawyers advising their clients, individual 
defendants, can look up and say, if I plead guilty to this, what are 
all the various business regulatory, housing impacts, student loan 
impacts, all those sorts of things so that they can really make a 
decision that is going to be based on knowing the universe of 
issues. And we have already accomplished quite a bit in that re- 
gard and have over half the States, I believe, up on that Web site 
and progress continues. 

Ms. Bass. Thank you. 

Mr. Malcolm. I would say with respect to mandatory mini- 
mums, I would echo what Mr. Terwilliger said. The Congress can 
certainly do them and in appropriate cases they have their place. 
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I do think perhaps the pendulum has swung too far and that there 
are too many of them and some of them are too draconian. I would 
say this: In these very, very tough budgetary times, the budgetary 
pie for the Bureau of Prisons is not growing, and all of those dol- 
lars being put into prisons is less money for enforcement and other 
social services. So given that fiscal reality, I think it is incredibly 
important that Congress focus on, one, making sure that only the 
right people go to prison, and two, that they are there for the ap- 
propriate amount of time and no longer. 

Mr. Benjamin. As time expires, I will note that NACDL during 
this past year has held hearings using a Task Force on the Res- 
toration of Rights across the country and we will soon be pub- 
lishing the results of this very extensive and thorough study. 

Mr. Sensenbrenner. The gentlewoman’s time has expired. 

The gentleman from Tennessee, Mr. Cohen. 

Mr. Cohen. Thank you, Mr. Chair. I have got a statement to 
enter into the record. 

Mr. Sensenbrenner. Without objection. 

[The prepared statement of Mr. Cohen follows:] 

Prepared Statement of the Honorable Steve Cohen, a Representative in 

Congress from the State of Tennessee, and Member, Over-Criminalization 

Task Force of 2013 

Mr. Chairman, I want to thank you for establishing this task force on over-crim- 
inalization. It’s a critical issue and one I hope we can find some common ground 
on. 

Short of capital punishment, there is no more serious act this government can 
take than to deprive someone of their liberty. It’s something we should do in only 
the most serious and limited of circumstances, and after the greatest care and due 
process. Unfortunately, the criminal code has grown into a behemoth and our pris- 
ons are swelled with people who pose no danger to society. 

There are some obvious questions we should look at — whether we have too many 
crimes, whether the mens rea required for them is appropriate, and whether the 
sentences are proportionate. In particular, I hope we’ll look at mandatory minimums 
and the damage they have caused. Mr. Scott has important legislation to provide 
judges with safety valves to reduce these sentences where appropriate and I hope 
we’ll look at that. 

I would note that the proposed agenda for our Task Force includes a special em- 
phasis on regulatory crimes. While it’s a topic worthy of exploring, I hope that we 
won’t turn this into a larger discussion on the value of regulation and the regulatory 
state — I get more than my share of that in the Regulatory Reform, Commercial and 
Antitrust Law Subcommittee and our attention would be better served on other the 
topics I described. 

But in the months ahead, I hope we’ll also take a more expansive look at the 
problem of over-criminalization. I especially hope we’ll take a look at our federal 
drug policy, particularly with respect to marijuana, which is really a microcosm of 
the whole problem. We’ve taken an activity with no victim and minimal risks — cer- 
tainly far fewer risks than with alcohol — and made it into a crime. In the process, 
we’ve made criminals out of millions of people with no increase in public safety. 

Fortunately, the American public is changing their attitudes towards marijuana 
and a recent Pew Research poll found that 52% of people support legalization. 
They’re waking up to the fact that 40 years of the War on Drugs has proven to be 
a failure. Not only are we throwing away the lives of millions of people, but we’re 
also wasting precious resources through our vast prison industrial complex. 

With sequestration in effect and a difficult budget environment, it’s a good time 
for us to look at the fiscal and economic impact of our criminal policies. We also 
have to consider how criminal laws have been enforced, and the staggering racial 
disparities that have resulted. Just last week, the ACLU issued an alarming report 
on the racial disparities in marijuana arrests and found that Blacks were nearly 
four times more likely to be arrested than Whites. In Shelby County, Tennessee, 
which I represent, 83.2% of people arrested for marijuana possession were Black, 
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far higher than their percentage of the population at large. These statistics argue 
for a deep examination of how our criminal laws are enforced. 

In addition, no discussion of the criminal code is complete without considering the 
consequences of conviction for those crimes. In our society, even a conviction for a 
minor, non-violent offense can effectively he a life sentence because the stigma of 
your conviction will follow you around for the rest of your life. In the case of mari- 
juana, you practically have a scarlet M pasted across your chest. Employment, edu- 
cation, and housing opportunities — the very things necessary to start fresh — can all 
be denied on the basis of a conviction. Not only is this cruel, but it’s self-defeating. 
We should consider expungement laws and other measures to mitigate these con- 
sequences and give people a second chance. 

Finally, I hope we can consider the President’s pardon power and the issue of ex- 
ecutive clemency. While this is an executive function, we should be working with 
the Department of Justice to facilitate the review of candidates worthy of compas- 
sionate release. 

I recognize that many of the issues I’ve discussed this morning, like drug policy, 
primarily occur at the state and local level but there is much we can do at the fed- 
eral level. For one thing, we can and should serve as a model for the states. 

We also need to determine whether our funding policies are inadvertently encour- 
aging over-criminalization. For example, I have heard many concerns that the 
Byrne/JAG program encourages states and localities to arrest people for low-level 
offenses so that their statistics will increase and they will, in turn, earn more fed- 
eral funding so that the cycle can continue. I hope we can look at this issue as well. 

As you can see, this Task Force can remain very busy if we address all the issues 
before us. But if we do our job right, we have the opportunity to create a more just 
society and I look forward to the work we will produce. 


Mr. Cohen. Thank you. 

I want to follow up on Ms. Bass’ questions concerning marijuana. 
I think that is one of the biggest problems this country has. And 
the problem is not marijuana; it is the enforcement of the mari- 
juana laws and the number of people who have been incarcerated. 
That is the biggest problem. 

Has the Bar Association, Mr. Shepherd taken a position? I 
thought they might have on medical marijuana, but has it taken 
any position on incarceration for possession of marijuana? 

Mr. Shepherd. Sir, I don’t know the specific answer to your 
question about possession charges and prison time for 

Mr. Cohen. How about medical marijuana? 

Mr. Shepherd. I know that there is a matter before the House 
of Delegates that will be addressed in August that deals with some 
of those issues. 

Mr. Cohen. Do you of any position they have taken in the past 
where they have said that medical marijuana laws should be ap- 
proved? 

Mr. Shepherd. I personally don’t. 

Mr. Cohen. Over at some cocktail party where people were jug- 
gling some alcohol, they didn’t talk about that sometime? 

Mr. Shepherd. Perhaps I wasn’t invited to that event. 

Mr. Cohen. Mr. Benjamin, what are your thoughts on that 
issue? 

Mr. Benjamin. I have just been advised that we in fact oppose 
the criminalization of personal use of marijuana and certainly the 
medical treatment that uses marijuana. We oppose the criminaliza- 
tion of the use of marijuana. That is correct. 

Mr. Cohen. But wouldn’t that take business away from you? 
Wouldn’t you lose clients? What a noble thing. That is unique. 
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Mr. Benjamin. We are just that noble in fact. It is true, it is 
true. What we want is a just and fair criminal justice system over 
everything else. There will always be work for us. Never fear. 

Mr. Cohen. I value being on this commission because I think it 
is so important. I think other than the death penalty, there is noth- 
ing more serious the Federal Government could do than take some- 
body’s liberty. And it should be, in my opinion — and I am far from 
a member of the tea party — ^but it seems like the tea party should 
grasp this issue, because it is taking liberty and individual rights 
and it is using Federal resources financially in the hundreds of mil- 
lions of dollars to incarcerate, to prosecute, and then later to lose 
the productivity of those people because they can’t get jobs, they 
can’t public housing, they can’t get scholarships, et cetera. This is 
a tea party issue; they just haven’t picked up on it yet. They need 
to smell the tea. 

Mr. Sensenbrenner. Will the gentleman yield? 

Mr. Cohen. If I doesn’t reduce my time, yes, sir. 

Mr. Sensenbrenner. I will ask unanimous consent that his pre- 
vious comments about the tea party be expunged from the record 
so he will have more credibility when he goes and approaches them 
on the subject. 

Mr. Cohen. Whatever. 

The concern I have got — I am happy to be on the Committee, but 
I read that the Brown Commission got nowhere and they did so 
much work in the 1960’s. My belief — and without taking on my 
President too much — is that the main way that we can deal with 
this is through pardons, by the pardon power of the President, 
which he has not used. There is still an 18-1 disparity in crack and 
cocaine punishments. It used to be a 100-1. 

Mr. Benjamin, do you think the President would be correct in 
using his power to, not necessarily pardon, but commute the sen- 
tences of those people who were sentenced to jail in Federal prison 
and are still in Federal prison for serving at somewhere between 
18 and 100 ratios, where if they had had the laws that Congress 
has passed and therefore they become what we believe is correct 
and right public policy, that he will be using his power correctly 
to get those folks out of the Federal system? 

Mr. Benjamin. Well, that certainly makes sense to me. But I 
have got to note that the exercise of the pardon power is also an 
exercise of a political function and hence it is not something that 
we can should rely upon to correct injustices and imbalances within 
our criminal justice system. 

Mr. Cohen. I agree with you, but if I was one of those people 
in jail I wouldn’t worry about that and I wouldn’t wait for us to 
pass the laws to change it. The President can do it now. And there 
are so many other laws, unjust sentences that he could take care 
of by commuting sentences, and he needs to do it. There are people 
rotting away in jail and causing us a lot of expense that don’t need 
to be there, and that is it just needless. 

As far as mandatory minimums, I think Mr. Terwilliger said he 
liked them. Sometimes it is a deterrent. Do you think if there is 
a mandatory minimum for drug sales, that you take one person 
and put them in jail, that there is not another person, like a 
shark’s tooth right there to take over? After 40, 50 years of the 
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drug war, we haven’t seen any reduction in people dealing because 
the other dealer was put in prison. 

Mr. Terwilliger. I wasn’t — at least in terms of what I think, 
what I personally think, Mr. Cohen, would be the appropriate use 
of mandatory minimums — thinking of drug offenses. I was thinking 
of violent offenders, people who have shown a propensity to commit 
violence over and over again. 

Mr. Cohen. Thank you, sir. 

And thank you, Mr. Chairman. 

Mr. Sensenbrenner. The gentleman’s time has expired. 

Before closing the hearing, during my opening statement I did 
make a comment about the Congressional Research Service being 
overworked and not having enough staff to tell us what criminal 
laws are on the books. And we are not going to take that kind of 
“no” for an answer. 

The Task Force staff will be meeting with CRS next week and 
also outside experts to see if there is a path forward in this impor- 
tant endeavor so at least we know the extent of the criminal law, 
whether it is in the 51 titles of the U.S. Code or whether it is some- 
where buried in the Code of Federal Regulations. We are not going 
to be able to do a complete job in this task without having this in- 
formation, and we are going to get the information, no matter how 
long it takes. 

So with that happy note, without objection, the Committee 
stands adjourned. 

[Whereupon, at 10:25 a.m., the Task Force was adjourned.] 
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